UNITED STATES DISTRICT COURT
SOUTHERN DISTRICT OF NEW YORK
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OF COLUMBIA UNIVERSITY, |

LEE C. BOLLINGER, individually and as |
agent of Columbia University, JON | SECOND AMENDED
KESSLER, individually and as agent of | & SUPPLEMENTED
Columbia University, THOMAS VU-DANIEL, | COMPLAINT
individually and as agent of Columbia |
University, and MARIANNE HIRSCH, |
individually and as agent of Columbia |
University, |
I
|
X

JURY TRIAL
DEMANDED
Defendants.

PLAINTIFF PAUL NUNGESSER, by and through his undersigned attorneys Nesenoff
& Miltenberg, LLP, hereby alleges as follows:

PRELIMINARY STATEMENT

1. Plaintiff Paul Nungesser, a male former scholarship student at and now a graduate
from Defendant Columbia University, brings this action against Defendants Columbia University,
the Trustees of Columbia University, Columbia University’s President Lee C. Bollinger,
Columbia University’s Visual Arts Professor Jon Kessler, the Director of Printmaking and
Artistic Director of the L.eRoy Neiman Center for Print Studies at Columbia University School of
the Arts Thomas Vu-Daniel, and Director of Columbia University’s Institute for Research on
Women, Gender and Sexuality (“IRWGS”) Marianne Hirsch (collectively, “Defendants™).
Plaintiff Paul Nungesser asserts claims under Title IX of the Education Amendments of 1972, 20

U.S.C. §1681 et seq. (“Title IX”) and state law for Defendants’ knowing indifference to and
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participation in gender-based harassment, sexual harassment of and gender-based misconduct'
targeting Plaintiff Paul Nungesser that was known and participated in by Defendants, that was
severe, pervasive and objectively offensive and that deprived Plaintiff Paul Nungesser of
educational opportunities. To remedy these claims, Plaintiff Paul Nungesser seeks damages and
declaratory relief.

THE PARTIES

2. Plaintiff Paul Nungesser (“Paul”) is a German national who was a scholarship
student at Columbia University, graduating in May 2015. During his time in the United States, he
was living in the country as a non-resident alien with a valid F1 Visa. After graduation, Paul’s
remaining in the United States on this Visa would have required employment, but Paul was
unable to secure such employment due to the events at issue in this case. As a result, Paul
Nungesser has returned to Germany.

3. Defendant Columbia University (“Columbia” or “Columbia University”) is an
elite private Ivy League University located in New York (Manhattan), New York. Upon
information and belief, Columbia receives nearly $645,000,000 in federal funding for research
and development.

4. Upon information and belief, Columbia operates under a 1787 charter that places
the institution under a Board of Trustees -- Defendant Trustees of Columbia University (“Board

of Trustees”). Overall governance of Columbia lies in the hands of its twenty-four-member

! “Gender-based misconduct”; this is the term Columbia University uses in its policies to describe all different kinds
of behavior ranging from violent rape over intimate partner violence to offensive speech that potentially could result
in discrimination. Under Columbia’s policy sexual harassment, gender-based harassment, and intimate partner
violence are subcategories of gender-based misconduct, which however are independent terms and also used in
documents such as the Department of Education’s Office of Civil Rights “Dear Colleague letters”. This text also
uses the term “sex-based harassment” whenever referring to texts which use this term also. “Sex-based harassment”
is widely used synonymously with “gender-based harassment” (with the important difference that the latter shifts the
focus from biology to cultural and social norms and opens the discussion to genders other than the traditionally male
and female gender) and is nowhere found to mean “based on an act of sex.”
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Board of Trustees. The Board of Trustees is entrusted to select the President, oversee all faculty
and senior administrative appointments, monitor the budget, supervise the endowment, and
protect Columbia property.

3. Defendant Lee C. Bollinger (“Defendant Bollinger™) is the President of Columbia.

0. Defendant Jon Kessler (“Defendant Kessler”) is a Professor of Visual Arts at
Columbia.

7. Defendant Thomas Vu-Daniel (“Defendant Vu-Daniel”) is Director of
printmaking and Artistic Director of the LeRoy Neiman Center for Print Studies at Columbia
University School of the Arts.

8. Defendant Marianne Hirsch (“Defendant Hirsch”) is the Director of Columbia’s
Institute for Research on Women, Gender and Sexuality (IRWGS).

JURISDICTION AND VENUE

9. This Court has subject matter jurisdiction pursuant to federal question jurisdiction
under 28 U.S.C. § 1331 and diversity of citizenship jurisdiction under 28- U.S.C. § 1332. For
federal question jurisdiction, Paul invokes Title IX; and for diversity of citizenship jurisdiction,
the Plaintiff Paul is a German national, the Defendants are New York citizens, and the amount in
controversy well exceeds the statutory limit, exclusive of interest and costs.

10.  Venue in the Southern District of New York is proper pursuant to 28 U.S.C. §
1391 because all Defendants reside in this Judicial District and because a substantial part of the

events or omissions giving rise to the claims occurred in this Judicial District.



FACTUAL ALLEGATIONS COMMON TO ALL CAUSES OF ACTION

A. Columbia University Exonerates Paul But Fails To Stop The Harassment Campaign
Against Him.

11.  On November 1, 2013, a Columbia University Hearing Panel found Paul “not
responsible” for the allegations of sexual assault made by a fellow student, Emma Sulkowicz.
The Office of Gender-based Misconduct, led by Assistant Director Rosalie Siler, investigated
Sulkowicz’s allegations® for over seven months, including countless interviews, hearings, written

statements, meetings and several dozens of e-mails as part of the fact finding process.

2 Although Sulkowicz claimed that she was almost strangled to death and subject to a brutal anal rape in her dorm
room in Summer 2012, there was not one single piece of evidence that could confirm her severe allegations:

a. There were no witnesses to Sulkowicz’s alleged screams in the badly soundproofed student dorm.

b. There was no medical report, even though an attack as massive as described would have caused serious
injuries requiring medical attention and would have left visible bruises on Sulkowicz’s body for days.

c. There was no testimony from Sulkowicz’s friends or family members who could confirm such injuries or
changes in her behavior. On the contrary, in the days following the alleged attack, Sulkowicz participated
in various social events with friends and with the fencing team. Given the multitude of social contact, any
changes in behavior or physical injuries would have likely been noticed by people on campus or those close
to Sulkowicz.

d. There were varying accounts by Sulkowicz as to whether and when she had spoken to anyone about the
alleged assault: At times she claimed she hadn’t spoken to anyone, not even her parents; at other times, she
claimed that she told a few good friends. Her latest claim was that she spoke to a friend days after the
alleged event who had to make clear to her that being nearly strangled to death and being penetrated anally
while struggling against it and screaming “NO” constituted rape.

e. There was also no evidence whatsoever that Sulkowicz’s attitude or behavior regarding Paul had changed
after the alleged incident. On the contrary, Paul was able to present numerous fove messages that
Sulkowicz wrote to him before and after the alleged event with no apparent change in mood. Even though
these messages were excluded as exculpatory evidence from the investigation, Columbia was informed
about their existence and their content.

f.  Columbia was also informed that Sulkowicz had a history of alleging sexual assault. During the
investigation, Paul had provided further messages from Sulkowicz to Columbia, in which she alleged abuse
and sexual assault by other students at Columbia University, including her former boyfriend. These
messages, too, were excluded from evidence. Nonetheless, Columbia was informed that Sulkowicz had a
history of claiming to be a victim of sexual assault and should have included this knowledge in its
assessment of Sulkowicz’s harassment campaign in the course of the events.

Evidence, which was not admitted in Columbia’s investigation, such as written conversation also showed that
Sulkowicz felt unbroken affection for Paul after the alleged incident:

o Two days after the alleged incident, on August 29, 2012, Paul Facebook messaged Sulkowicz to invite her
to a gathering in his room, stating, “small shindig in our room tonight ~ bring cool freshmen.” Sulkowicz
messaged back four minutes later, “lol yussss — also i feel like we need to have some real time where we
can talk about life and thingz.” Paul immediately agreed, writing “word.” Sulkowicz continued, “because
we still haven’t really had a paul-emma chill sesh since summmerrrrr.” Paul responded “when are you guys
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12.  The Hearing Panel in Paul’s case consisted of: Robert J. Jenkins, Assistant Dean
of Students at the School of General Studies; Sandra Garcia, Assistant Dean at the College of
Dental Medicine; and Morgan Murray, Director of Disability Services at Barnard College. The
Hearing Panel had to evaluate the allegations under the extremely low preponderance of
evidence standard. Their finding was and is clear: even under this low burden of proof,
Sulkowicz’s allegations lacked credibility; in fact, Paul was innocent.?

13.  With Paul’s exoneration, a seventh-month long period of fear and uncertainty
concluded — rumors were spread around the campus, friends had withdrawn from him, he had to
move out of his dorm and his membership in several extra-curricular activities was suspended.
However, the shock over what has occurred still remains: During his freshman year Paul
developed a close friendship with Sulkowicz. They became “friends with benefits” and had sex
on three occasions; however, Paul did not want to pursue a romantic relationship with

Sulkowicz.*

coming through.” Sulkowicz wrote, “I’ll probs come at 10:45. Is that cool?0.” Paul wrote back “sweet —
yeah — you at the fencing thing.” Sulkowicz wrote back “Yeah I'm just gonna chill with them for a bit haha
is adp a rager?” Paul wrote back “naah — a little too many guys right now haha — so bring some peepz.”
Sulkowicz wrote back “Okay let them know I’ be der w da females spon.” At 11:06 p.m. she messaged
Paul “Ack are people still there? Heading over now.”

e Paul remained at the ADP party but he and Sulkowicz did not see one another. The next day, he messaged
her at 4:55 p.m., “part II tonight — you’re coming?” She messaged him back seconds later, “lol i came and
left already!!!” Paul responded, “lolcats — when were you here — I dont believe you — its not the truth — to
the tune of pretty women.”

e Two weeks later, on September 9, 2012, Sulkowicz messaged Paul, “I wanna see yoyououoyou.”
Thereafter, Paul sent Sulkowicz a happy birthday message as follows: “oh hai. happy born day! you better
be celebrating muchos, no? also: donde estas tu i mi viva — see i’m so desperate with out you, i even try to
speak spanish. — anywho: merry happy days!” Sulkowicz responded, ‘I love you Paul. Where are

* The outcome notification letter Paul received on November 1** 2013 states: “After careful consideration and
review of the information provided to us through the investigative and hearing processes, the hearing panel found
you not responsible for violating the policy based on the preponderance of evidence standard. (...) Therefore, the
charge has been dismissed.”

* Sulkowicz messaged Paul obsessively throughout the summer of 2012 with messages including: “wuv youuuu,” —
“i miss and love you btw” — “Paul i really miss you” — “i really mis you” — “Paul I wuv you so much. Please stay w
me foevah” — “paul I miss you so much” — “like u know when you tell people you miss them and you don’t really
mean it? - i actually mean it — i miss you so much - ahhh” — “pookie — i miss you” — “I LOVE YOU - SO MUCH”
—“I MISS YOU MORE THAN ANYTHING” - “I love youuuu” — “and I would LOVE to have you here — omg —
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14.  Paul was a highly talented student with a wide range of interests: he wanted to
produce films, create set designs and take part in the countless curricular and extra-curricular
opportunities at Columbia and in New York — a dream come true after winning a prestigious
scholarship to attend the university. Sulkowicz however, unable to accept his rejection, spent the
next three years to destroy Paul’s dream.

15.  In April 2013, Sulkowicz falsely accused Paul of sexual assault and instigated
others to do the same.” Her goal, which she stated repeatedly during the investigation, was to
have Paul expelled from Columbia, knowing that it would also force Paul to leave New York and
the United States.

16.  As soon as Sulkowicz had filed her false allegations with the Office of Gender
Based Misconduct, she started spreading rumors in order to motivate others to join her campaign
against Paul.’

17. At the end of the process that would eventually lead to Paul’s exoneration in
November 2013 and the rejection of Sulkowicz’s appeal, Sulkowicz sought other means to force
Paul out of Columbia. She sought counsel from Stanley Arkin, one of New York’s most
expensive attorneys and PR consultants.

18.  What followed was an unprecedented harassment campaign: Sulkowicz enabled

reporters to stalk Paul, she defamed him as a “serial rapist,” and her campaign resulted in Paul’s

we could snuggle” —- “PAUL I MISS YOU PAUL I MISS YOU PAUL I MISS YOU PAULLL” — “DUDE I MISS
YOU SO MUCH?” - “I love you Paull!1!!1.”

® Accusations against Paul were made by four different individuals. During the investigation process, Sulkowicz,
Jane Doe#1 and Jane Doe#2 admitted collusion. John Doe, the fourth accuser, was also a friend of Sulkowicz and
like Sulkowicz a student at Columbia’s visual arts department. Paul was fully exonerated from all accusations.

® In April 2013, days after the she filed her report, Sulkowicz encouraged the President of ADP to notify its alumni
board and several members that an alleged rapist was living at ADP. She also tried to convince other women to join
her with false allegations against Paul, in order “to support her as a woman”, as a fellow student, Jane Doe#3 told
Paul in spring 2013. While Jane Doe#3 declined to file a false allegation she also declined to testify in front of the
OGBM-Investigator, citing fear of retaliation by Sulkowicz’s friends and other activists if she testified in Paul’s
favor.
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public intimidation, isolation on campus and receipt of threats against him. Sulkowicz
successfully initiated a media campaign against Paul leading to media outlets in over 35
countries reporting, encouraging complete strangers to demand Paul’s murder, imprisonment and
rape,’ and almost completely destroying Paul’s reputation and name.

19.  Throughout this ordeal, the Columbia University administration was fully aware
of the lack of credibility of Sulkowicz’s allegations, having conducted an investigation, held a
hearing and exonerated Paul. They were also acutely aware of the harassment and witch-hunt
unfolding on-campus against Paul, a then 21-year old international student with no friends or
family in the United States outside of Columbia. But fearful of the media campaign unleashed by
Sulkowicz,® Columbia administrators refused not only to support Paul as one of their students,
but also they failed to dispel even the most obvious fabrications. Sulkowicz claimed that her
allegations were swept under the rug, when in truth, far from it, they were investigated at length
over a seven-month period and, after a hearing, were found without merit.

20.  Sulkowicz’s harassment campaign could not possibly have been as widespread
and as pervasive without Columbia University’s actions and inaction. The escalatiqn of
Sulkowicz’s harassment campaign into a global media spectacle was contingent upon the
university’s public silence coupled with university administrators discouraging Paul to speak out
publicly as well as their failure to investigate Sulkowicz’s violations of university policy®.
Columbia’s confidentiality policy was silencing Paul, but was being ignored by Sulkowicz

without any action by Columbia. Even worse: after refusing to protect Paul and becoming a

7 Compare also ] 137-155 of this document.

¥ A media campaign she had announced to start in her eventually unsuccessful attempt to appeal Paul’s exoneration
for the case the university would not grant her the appeal.

° In the letter that notified Paul of Sulkowicz’s allegations he was, under the threat of disciplinary action, explicitly
advised to “not discuss the incident with others.”
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silent bystander in a deliberately indifferent manner, Columbia University turned into an active
supporter of Sulkowicz’s harassment campaign by institutionalizing it and heralding it.

B. Columbia University Fails to Adhere To Its Own Policy and Encourages
Sulkowicz’s Gradual Escalation.

21.  According to its policy effective in 2013, Columbia University is bound to
investigate when a university official gains knowledge of an allegation of gender-based
misconduct. '°

0 11

22.  Columbia University policy recognizes “intimate partner violence” * as a form of

gender-based misconduct, which it defines as “The use of physical violence, coercion, threats,

intimidation, isolation, stalking, or other forms of emotional, sexual or economic abuse directed

towards a partner in an intimate relationship (...). This includes any behaviors that intimidate,

manipulate, humiliate, isolate, frighten, terrorize, coerce, threaten, blame, hurt, injure, or wound

Ed

someone. Intimate partner violence can be a single act or a pattern of behavior in relationships.’

The policy explicitly includes sexual relationships that have already ended and those that only
existed briefly."
23.  Despite the language around gender-based violence becoming increasingly

gender-neutral, women are still commonly only considered as potential victims of sexual

19« Any University official (e.g. Student Affairs staff, Advising and Residential Programs staff, Officers of
Administration, Full-time and Adjunct Faculty, Teaching Assistants, etc.) informed of an allegation of gender-based
misconduct against a student is expected to file a report with Student Services for Gender-Based and Sexual
Misconduct.” Gender-Based Misconduct Policies for Students, January 2013 (the “2013-1 Policy™), p. 4;Gender-
Based Misconduct Policies for Students, August 2013(the “2013-8 Policy™), p. 2. .

' “«Gender-based misconduct comprises a broad range of behaviors focused on sex and/or gender discrimination that
may or may not be sexual in nature. Sexual harassment, sexual assault, gender-based harassment, stalking, and
intimate partner violence are forms of gender-based misconduct under this policy. (...) Gender-based misconduct
can be committed by anyone regardless of gender identity, and it can occur between people of the same or different
sex or gender."(2013-1 Policy, p. 4; 2013-8 Policy, p. 2, emphasis added)

12 Intimate partner relationships are defined as short or long-term relationships (current or former) between persons
intended to provide some emotional/romantic and/or physical intimacy”.”(2013-1 Policy, p. 4; 2013-8 Policy, p. 2,
emphasis added)
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discrimination, intimate partner violence / dating violence and gender-based harassment. That
they can also act as perpetrators in the same realm towards male victims, is largely disregarded.'®

24.  Sulkowicz’s behavior towards Paul fully fit the definition of intimate partner
violence'® as provided in Columbia’s policy: They engaged in a brief, sexual relationship in 2012.
Unable to accept the end of that relationship, Sulkowicz felt rejected and sought revenge.'> Her
attempt to get Paul expelled by filing a false accusation against him, failed and instead she
experienced a second defeat when, as part of the university’s investigation, Paul highlighted
major discrepancies in her narrative, revealing a complete lack of credibility on Sulkowicz’s part,
and the university exonerated Paul. This outcome, however, only strengthened Sulkowicz’s

resolve to have Paul removed from campus.'®

" The American literature scholar and feminist Sharon Marcus calls this “the gendered grammar of violence”. She
writes: “The gendered grammar of violence predicates men as the objects of violence and the operators of its tools,
and predicates women as the objects of violence and the subjects of fear.” Marcus, Sharon (1992): “Fighting Bodies,
Fighting Words. A Theory and Politics of Rape Prevention”. In: Judith Butler, Joan W. Scott (ed.): Feminists
Theorize the Political. New Y ork, London Routledge, 1992, pp. 385-403, p. 393.

" Recent studies show the magnitude of the underestimated phenomenon of male victims of intimate partner
violence: According to the National Intimate Partner and Sexual Violence Survey (NISVS) more than 1 in 3 women
(35.6%) and more than 1 in 4 men (28.5%) in the United States have experienced rape, physical violence, and/or
stalking by an intimate partner in their lifetime. (Black, M.C., Basile, K.C., Breiding, M.J., Smith, S.G., Walters,
M.L., Merrick, M.T., Chen, J., & Stevens, M.R. (2011): The National Intimate Partner and Sexual Violence Survey
(NISVS): 2010 Summary Report. Atlanta, GA: National Center for Injury Prevention and Control, Centers for
Disease Control and Prevention, p. 2. http://www.cdc.gov/violenceprevention/pdf/nisvs_report2010-a.pdf, last
accessed April 24, 2016.)

In analogy to Columbia’s Policies, the CDC’s definition of intimate partner violence includes “psychological
aggression”, which is defined as follows: “Use of verbal and non-verbal communication with the intent to: a) harm
another person mentally or emotionally, and/or b) exert control over another person. (...) Psychological aggression
can include, but is not limited to: Expressive aggression (e.g., name-calling, humiliating, degrading, acting angry in
a way that seems dangerous) and “exploitation of victim’s vulnerability (e.g., inmigration status, disability,
undisclosed sexual orientation)”. (Breiding MJ, Basile KC, Smith SG, Black MC, Mahendra RR. Intimate Partner
Violence Surveillance: Uniform Definitions and Recommended Data Elements, Version 2.0. Atlanta (GA): National
Center for Injury Prevention and Control, Centers for Disease Control and Prevention; 2015, p. 15,
http://www.cdc.gov/violenceprevention/pdf/intimatepartnerviolence.pdf. Accessed April 24, 2016)

'* Intimate partner violence after the end of a relationship is so far spread that there are a specific terms for it: “post-
separation violence” or “post-separation abuse”.

1® As late as December 2014, during a conversation with art critic Roberta Smith Sulkowicz says about Paul: “The
longer he stays the angrier I get with him. So ... I am angrier with him than I"ve ever been with him in my life.”
(YouTube/Brooklyn Museum (December 17, 2014): “Carry That Weight”
https://www.youtube.com/watch?v=OMXp3RLOVNg, 1:03:28. Accessed April 24, 2016)
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25.  Only days after Sulkowicz appeal was rejected and Paul’s exoneration upheld,
Sulkowicz reached out to Tara Palmieri,'” a reporter from the New York Post, and identified Paul
by providing Paul’s name, his dorm address and e-mail.'® On December 4, 2013, a reporter and a
photographer ambushed Paul at the entrance to his dorm and confront him with Sulkowicz’ false
accusations. As a result, Paul’s parents immediately informed President Bollinger, Provost
Coatsworth and Title IX Coordinator Melissa Rooker."

26.  Following the notice given to Columbia by Paul’s parents, Columbia failed to
initiate an investigation, despite its own policy requiring it to do so. Sulkowicz’s actions

constitute harassment against a previous sexual partner’’, which clearly meets the definition of

' The article is published December 11, 2013, in the New York Post (Palmeri, Tara: Columbia drops ball on jock
‘rapist’ probe: students. http://nypost.com/2013/12/11/co-eds-rip-columbia-over-athlete-rape-probes/. Accessed
April 24. 2016). Even though the content suggests that all three students that are part of the campaign initiated by
Sulkowicz have spoken with Tara Palmeri and even though the policy (see footnote 20) explicitly bans retaliation,
their public denunciation of Paul, who Columbia rightfully exonerated, stays without consequences for the students.
8 December 9, 2013, Tara Palmeri from the New York Post contacted Paul via e-mail, giving him a deadline till 5pm
the same day to respond.
' From an e-mail sent December 4, 2013, 10.55am: “Dear President Bollinger, dear Provost Coatsworth, dear
Melissa Rooker, with utter bewilderment we have just learned that our son was ambushed outside his residence by
two reporters from the New York Post who were informed about the accusations against our son. (...) This
retaliatory action represents a blatant violation of the Confidentiality Agreement according to Columbia policy. (...)
We feel that Columbia shares a significant responsibility for the escalation which now takes place: There was clear
evidence from early on during the investigation that the complainant was defaming our son. Her repeated violations
of the Confidentiality Agreement remained without consequences. Given the fact that our son - though innocent -
has endured almost seven months of severe so called 'interim measures', it is now high time that sanctions against
those responsible for this public defamation be imposed. (...). Let us also know what actions are taken by Columbia
to restore the good name of our son, especially, but not only, if an article should appear in the New York Post.
Sincerely, Andreas Probosch and Karin Nungesser”
% In the Department of Education’s Office of Civil Rights “Dear Colleague Letter” from October 2010, a strikingly
similar case - with reversed gender roles - serves as the paradigmatic example for sexual harassment under Title IX:
“Title IX: Sexual Harassment
Shortly after enrolling at a new high school, a female student had a brief romance with another student.
After the couple broke up, other male and female students began routinely calling the new student sexually
charged names, spreading rumors about her sexual behavior, and sending her threatening text messages
and emails. One of the student’s teachers and an athletic coach witnessed the name calling and heard the
rumors, but identified it as “hazing” that new students ofien experience. They also noticed the new
student’s anxiety and declining class participation. The school attempted to resolve the situation by
requiring the student to work the problem out directly with her harassers.
Sexual harassment is unwelcome conduct of a sexual nature, which can include unwelcome sexual
advances, requests for sexual favors, or other verbal, nonverbal, or physical conduct of a sexual nature.
Thus, sexual harassment prohibited by Title IX can include conduct such as touching of a sexual nature;
making sexual comments, jokes, or gestures; writing graffiti or displaying or distributing sexually explicit
drawings, pictures, or written materials; calling students sexually charged names; spreading sexual rumors;
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intimate partner violence found in Columbia’s Policies, is thus considered gender-based
misconduct and must be investigated accordingly.”!

27.  In addition, Columbia’s policy* effective at the time prohibited retaliation against
anyone involved in a gender-based misconduct investigation, explicitly including retaliation
against the respondent, regardless of the reasons for the retaliation”. The punishment for cases of
retaliation according to the Columbia’s Policies is “disciplinary action,”** but Columbia failed to
even initiate an investigation against Sulkowicz.

28.  Columbia’s failure to properly investigate Sulkowicz’s action had serious
consequences: encouraged by the lack of disciplinary action against her, Sulkowicz reached out

to Columbia student Anna Bahr, who prepared a detailed article for the student publication

rating students on sexual activity or performance; or circulating, showing, or creating emails or Web sites
of a sexual nature.” (http://www2.ed.gov/about/offices/list/oct/letters/colleague-201010.pdf, p.6. Accessed
April 26, 2016)
1 The policy is phrased gender neutral — “Gender-based misconduct can be committed by anyone regardless of
gender identity” — and has to apply to female perpetrators and male victims, therefore such behavior has to be
investigated and sanctioned if applicable. However, an investigation never occurred.
22 Under ,,Confidentiality, Privacy, & Non-Retaliation Policy” the policy states:
“Retaliation against any person involved in the investigation, including the complainant, respondent, witnesses, or
the investigators, is strictly prohibited and may result in disciplinary action, including additional interim or
permanent measures. The University defines retaliation as any adverse action taken against an individual who has
participated in any manner in an investigation, proceeding, or hearing under these policies and procedures.”
(2013/8 Policy, pp. 10,11, emphasis added)
2 Columbia amended the Policy in 2014: The 2014-8 Policy states ,, The University strictly prohibits retaliation
against and intimidation of any person because of his or her reporting of an incident of gender-based misconduct or
involvement in the University’s response”. As a result it is not applicable for the events that are recounted here
because it was not in effect at the time, However, also the mattress project, which started after August 2014, was in
retaliation to Paul’s participation in the investigation. The sexual relationship at that point is over two years ago. If
Paul had not participated in the university investigation and given up any opportunity to defend himself and present
exonerating evidence, he likely would have already been expelled from the university at that time. As such, the
investigation itself and Paul’s resulting exoneration present a necessary condition for Paul’s continued presence on
campus in 2014, Most of all, Sulkowicz’ actions beginning in November 2013 address primarily the defeat and the
perceived slight derived from Paul’s exoneration and her desire to punish him for that defeat. Thus her actions by all
means represent “retaliation against and intimidation of any person because of his or her reporting of an incident of
gender-based misconduct or involvement in the University’s response”.
?* When, if not in a case like the one at hand, where the investigation reached a result where the accusations are not
found credible, it should be incumbent upon the university exercise its ability to sanction a complainant for
retaliatory behavior?
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BWOG. While names were substituted through pseudonyms, the article contained a plethora of
details, making Paul easily identifiable to a large part of the Columbia community.*’

29.  As part of writing her article, Anna Bahr reached out to Paul. Contacting his
academic advisor, Paul was urged not to comment by Columbia administrators.?® By doing so,
Columbia administrators allowed Sulkowicz’s false and debunked accusations to circulate
without public rebuttal.

30. In early April 2014, Sulkowicz appeared publicly at a press conference with
Senator Kirsten Gillibrand, hosted on the Columbia campus, in Columbia facilities. There,
Sulkowicz presented herself as a survivor of sexual violence, thus making Paul clearly
identifiable to her friends as the alleged perpetrator.

C. Columbia_University Panders to Sulkowicz’s Campaign and Enables a Hostile
Environment on Campus.

31. Five months after Paul had been cleared of Sulkowicz’s accusation, Paul was
spending a semester with a prestigious study abroad program at a renowned film school in
Prague, something he had planned and dreamt of even before Sulkowicz had filed her false
accusation. In the meantime, Sulkowicz was working tireless on her harassment campaign,
advised by a PR consultant. While Paul’s reputation on campus was largely destroyed,
Sulkowicz had yet to succeed to get Paul’s name published in the media.

32. In May 2014, flyers and graffiti appeared on campus, containing a “rapist list,”
denouncing Paul with his full name and identified as a “serial rapist”. It was quickly leaked to
the student media. Even though a majority of Columbia facilities have CCTV, the administration

failed to investigate and sanction those responsible.”” Columbia administrators did not even see

2 This two-part article has a length of over 9000 words.
2% Paul, still under the gag order from his notification letter, obeyed.
?" Instead Columbia issued the following statement and re-interpreted a public witch hunt as a civilized ‘debate’:
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the necessity to inform Paul that a witch-hunt had been unleashed on campus, threatening his
safety”® and that his name had now been made public.

33. Also in May 2014, Sulkowicz’s media coverage snowballs, most notably
Sulkowicz’s op-ed in Time Magazine, entitled “My Rapist is Still on Campus.”® Not even the
fabrication that Paul was on campus (he was in Prague) was corrected by Columbia® - quite the
opposite, public statements were issued by the Columbia administration and President Bollinger
that aimed to appease Sulkowicz and highlight the institution’s empathy for “survivors of sexual
violence.”*! Public empathy, however, for a student that they themselves exonerated but was
now being publicly denounced as a “serial rapist” was non-existent.

34.  On May 14, 2014, Sulkowicz filed a police report in order to have Paul’s full
name printed in the press. Sulkowicz leaked the report immediately to George Joseph, Title IX

activist at Columbia.’? On May 16, 2014, the student newspapers Columbia Spectator®® and

The University is mindful of the multiple federal laws that govern these matters and provide important
protections to survivors of sexual violence and to students engaged in our investigative process. These laws
and our constitutional values do not permit us to silence debate on the difficult issues being discussed.
(http://edition.cnn.com/2014/05/14/us/columbia-university-flier-rapes/. Accessed April 24, 2016)
?% Various comments under publications of the events in student media (Bwog and Columbia Spectator) openly
threatened violence, murder and revenge rape for the people on the list, commenters demanded the publication of the
names of the people on the list. These comments were subsequently removed from the sites.
¥ Sulkowicz stated, among other things, “Every day, I am afraid to leave my room”. See Sulkowicz, Emma: ‘My
Rapist is still on Campus’. Time Magazine, May 15, 2014. http://time.com/99780/campus-sexual-assault-emma-
sulkowicz/. Accessed April 24, 2016.
3% Sulkowicz knew fully well that Paul was far away in Prague. See Van Syckle, Katie: After Police Report,
Columbia Spectator Publishes Name From Campus ‘Rape List’. NY Magazine, May 18, 2014.
http://nymag.com/daily/intelligencer/2014/05/columbia-spectator-prints-name-from-rape-list.html. Accessed April
24,2016.
3! Columbia by no means refrained from public commentary as a whole of the case as Columbia admins repeatedly
told Paul and his parents, it merely refrained from commenting in favor of the student of whose innocence they were
convinced enough to exonerate him under a preponderance of evidence standard.
32 Already the next day, May 15, 2014, at 7pm, George Joseph contacted Paul via e-mail about the police report.
3 See Bogler, Emma: Frustrated by Columbia's inaction, student reports sexual assault to police. Columbia
Spectator, May 16, 2014, http://columbiaspectator.com/news/2014/05/16/frustrated-columbias-inaction-student-
reports-sexual-assault-police. Accessed April 24, 2016. Abrams, Abby and Steven Lau: Why we published the name
of an alleged rapist. Columbia Spectator, May 16, 2014. http://columbiaspectator.com/2014/05/16/why-we-
published-name-alleged-rapist. Accessed April 24, 2016.
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Bwog™ published Paul’s full name. Columbia again failed to correct the most fundamental lie of
Sulkowicz, who claimed that the university never investigated.>

35.  Columbia University, priding itself as a bastion of civil liberty and democratic
principles, had now completely yielded to the public witch hunt and mob justice raging against
one of its own students. While continuing to pander to the headlines of the day, any references to
the basic principles of justice like due process and the presumption of innocence,*® were absent.
The message sent to Sulkowicz by the university, however, was clear: Columbia’s
administration, which investigated Sulkowicz’s claims and found them unsubstantiated, would
allow her harassment campaign, regardless of how damaging to Paul it might be.

D. Columbia University Fails To Provide Effective Remedy and Relief To Paul For
Hostile Environment.

36.  With the situation on the Columbia campus escalating and Paul’s return to campus
scheduled for August 2014, Paul and his parents repeatedly reached out to Columbia
administrators Monique Rinere and Jeri Henry as well as Defendant Bollinger, asking for
Columbia’s measure to ensure his safety and unhindered access to educational opportunities for
his senior year at Columbia. Stonewalling Paul’s request for information regarding his return to
New York, on information and belief, these Columbia officials were hoping that Paul would

simply be too afraid return to Columbia. Rather than searching for possible solutions involving

3 See Emma Sulkowicz Files Police Report For Sexual Assault. Bwog, May 16, 2014,
http://bwog.com/2014/05/16/emma-sulkowicz-files-police-report-for-sexual-assault/. Accessed April 24, 2016.

35 “At the end of the day, my rapist still goes to this school and they haven't done anything about that,” Sulkowicz
said. “What good is all this if I know my serial rapist is still going to be attacking women on campus?”

See Bogler, Emma: Frustrated by Columbia's inaction, student reports sexual assault to police. Columbia Spectator,
May 16, 2014.

36 Columbia’s own Rules of Conduct, which “are University-wide and supersede all other rules of any school or
division”, contain a strong commitment to the presumption of innocence: “All members of the University
community are assumed to be innocent until proven guilty of a violation of the Rules.” (Columbia University: Rules
of University Conduct. In: Columbia University in the City of New York: Essential Policies for the Columbia
Community 2013-2014. http://www.essential-
policies.columbia.edu/files_facets/imce_shared/Essential_Policies_2013-14.pdf. Accessed April 24, 2016, p.5-9. p.
5, emphasis added)
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protecting Paul on campus, they only came up with a single suggestion: to take a yearlong
academic leave and return the year following Sulkowicz’s graduation. ¥’

37. It was only due to Paul’s exceptional moral strength, his courage and his
principled character that he did not give in to Columbia’s hope but instead returns to campus. He
had earned his place at one of the foremost U.S. American universities, had done no wrong and
had cooperated with the investigation against him in any way possible. Since he was fully
exonerated, Paul felt he had every right to continue his studies in New York, just as much as any
other student at Columbia.

.38.  On August 11, 2014, Paul returned to New York early in order to attend a
voluntary interview with New York County District Attorney’s Office von Assistant District
Attorney Kat Holderness and Assistant District Attorney Martha Bashford. Immediately
thereafter, Kat Holderness informed Paul’s criminal lawyer that no charges would be brought

1% As a result, Paul had not only been cleared from any allegations by Columbia

against Pau
University internal proceedings, but also the District Attorney’s Office had re-affirmed the lack
of credibility to Sulkowicz’s false accusations.

39.  Despite Paul’s renewed exoneration, Sulkowicz’s efforts to vilify Paul had already
considerably damaged Paul’s reputation on campus and beyond. In Berlin, he had lost a

cinematography job for a TV Pilot in summer 2014. While the producers were convinced of

Paul’s innocence, they were afraid to lose financing if Paul’s name were linked to the project. On

37 It seems particularly disdainful to make this kind of proposal to someone who was exonerated — where would be
the difference to a student found guilty and sanctioned to a year-long suspension?

3 Sulkowicz three weeks later represents the situation as if it was her decision to end the DA s investigation, when it
was in fact the DA’s office that had declared it wouldn’t pursue the case: “I decided I didn’t want to pursue it any
Jurther because they told it me it would take nine months to a year to actually go to court, which would be after 1
graduated and probably wanting to erase all of my memories of Columbia from my brain anyway, so I decided not
to pursue it.” Van Syckle, Katie: The Columbia Student Carrying a Mattress Everywhere Says Reporters Are
Triggering Rape Memories. NY Magazine, Sept. 4, 2014. http://nymag.com/thecut/2014/09/columbia-emma-
sulkowicz-mattress-rape-performance-interview.html. Accessed April 24, 2016. As many of the comments pointed
out, her desire to forget did not prevent her from carrying a mattress across campus for nine months.
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a New York feature film, still in pre-production, where Paul was asked to work as director of
photography, the director suddenly stopped all communication after Paul’s name was published
in countless news sources.

E. Columbia University Turns into an Active Supporter of Sulkowicz’s Campaign and
Directly Sponsors Gender-Based Harassment against Paul.

40.  In August 2014, Sulkowicz’s efforts to wreak havoc on Paul’s life were reignited
by Columbia Professor Defendant Kessler. Defendant Kessler directed Sulkowicz to transform
her Columbia tolerated personal vendetta against Paul into a Columbia-sponsored and course-
approved activity. Defendant Kessler and Sulkowicz jointly designed the “Mattress Project” as
her senior thesis project. “The Mattress Project,” named “Carry That Weight” involved
Sulkowicz carrying a mattress around campus at all times during her senior year. Under the guise
of “performance art,” Sulkowicz’s thesis project was solely focused on Paul. The idea that it was

»3% stands in stark contrast to countless

just an “expression of personal or political views
statements made by Sulkowicz publicly about the true goals of her project.

41.  Sulkowicz had failed to get Paul expelled from Columbia with her false
allegations. Because Paul successfully participated in the investigation against him and proved
his innocence as well as the baselessness of her allegations, Sulkowicz became furious.

42.  Her actions now concentrated on her goal as to have Paul withdraw from the

University with means of public shaming. She was impressed by the actions of Lena Sclove, a

Brown University student who had publicized the name of a male student suspended by Brown

** A comment issued by Columbia at the beginning of the “Mattress Project” concluded as follows (emphasis
added): “The University respects the choice of any member of our community to peacefully express personal or
political views on this and other issues [=gender-based misconduct and sexual violence]. At the same time, the
University is committed to protecting the privacy of students participating in gender-based misconduct proceedings.
These matters are extremely sensitive, and we do not want to deter survivors from reporting them. The University
therefore does not comment on these matters.” Taylor, Victoria: Columbia University student vows to carry mattress
everywhere while alleged rapist remains on campus. Daily News, September 3, 2014.
http://www.nydailynews.com/life-style/columbia-student- carrying-mattress-long-alleged-rapist-campus-article-
1.1926393. Accessed April 24, 2016.
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University for sexual misconduct.”’ Like Lena Sclove, Sulkowicz intended to publicize Paul’s
name such that he would withdraw from Columbia. Sulkowicz stated as follows:
I was recently friended on Facebook by Lena Sclove, who has been such an
inspiration for me, and to see the way that she was able to create a safe space for

herself definitely made me realize that after I had made the police report I had that
as an option to me as well.*!

43,  Subsequent statements show how the mattress project was inextricably bound to

Sulkowicz’s goal of shaming Paul away from campus:

“I hope that when my attacker sees me doing this piece he will want to leave on
his own.”*?

(Question:) So what do you think — realistically — is the best outcome that could
come from all this? (Sulkowicz:) That he would leave campus and I wouldn’t
have to carry the mattress anymore. 3

The protest in mind, I ask if she can articulate exactly what she (Sulkowicz) wants
to convey to Columbia. “Get my rapist off campus.” She says it slowly,
enunciating, putting into words what her piece shows. But she laughs and atones
for her gravity: “...in those few words.”**

She (Sulkowicz) has said she will carry the mattress around campus until the male
student who she alleges raped her leaves Columbia, either by university action or
his own volition.*®

“Yeah, until—I will carry the mattress with me to all of my classes, every campus
building, for as long as my rapist stays on the same campus with me.” ¢

* While there exist serious doubts about the credibility of Sclove’s claims, Sclove was also heralded by Senator
Gillibrand. The expression ,,creating a safe space for me* as used by Sclove and Sulkowicz has become an atrocious
euphemism for shaming away people by resorting to mob justice and inspiring public witch hunts.

*1 Van Syckle, Katie: After Police Report, Columbia Spectator Publishes Name From Campus ‘Rape List’. NY
Magazine, May 18, 2014. http://nymag.com/daily/intelligencer/2014/05/columbia-spectator-prints-name-from-rape-
list.html. Accessed April 24, 2016.

*2 Frej, Willa: I Just Want My Campus Back. MSNBC, August 29, 2014, http://www.msnbc.com/ronan-farrow-
daily/i-just-want-my-campus-back. Accessed April 24, 2016.

3 Ehrlich, Brenna: What'’s It Like To Become A Mattress-Carrying Voice For Rape Survivors? We Asked MTV
News, September 4, 2014. http://www.mtv.com/news/1920622/emma-sulkowicz-interview-mattress-rape-survivor/.,
Accessed April 24, 2016.

* Grasdalen, Taylor: Speaking With Emma Sulkowicz. Bwog, September 5, 2014.
http://bwog.com/2014/09/05/speaking-with-emma-sulkowicz/. Accessed April 24, 2016.

* Jacobs, Peter: The Columbia Student Who's Carrying A Mattress Until Her Alleged Rapist Leaves Campus Says
She's Getting A Ton Of Support. Business Insider, September 10, 2014. hitp://www.businessinsider.com/columbia-
student-emma-sulkowicz-still-carrying-mattress-around-campus-2014-9?IR=T. Accessed April 24, 2016.
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44.  As the foregoing quotes demonstrate, the thesis project’s duration was directly
tied to Paul’s presence on the Columbia campus. If Sulkowicz had been successful with her
harassment and Paul had indeed left the campus, she would have stopped carrying the mattress
and ended the project. In the face of these facts, to claim that the thesis project was not focused
on forcing Paul to leave campus is absurd and intellectually dishonest.

45.  “The Mattress Project” was also inseparably connected to Paul’s name: Sulkowicz
used her many public appearances to remind the public of Paul’s identity.*’

46.  Columbia University employees did repeatedly afford special privilege to
Sulkowicz, going directly against university policy, by allowing her to bring the mattress to the
library as well as using the campus transportation.

47.  Even more damaging, however, were countless statements made by employees of

Columbia University in direct support of Sulkowicz’s harassment. Defendant Kessler not only

6 "We Will Not Be Silenced": Students Denounce Rape at Columbia as Schools Face Scrutiny for Inaction. (Video
and transcript). Democracy Now, September 9, 2014.
http://www.democracynow.org/2014/9/16/we_will_not_be_silenced_students. Accessed April 24, 2016.

*" Sulkowicz publicly stated that her sole intention in filing a police report was to get Paul’s name published and as
soon as that goal was achieved she stopped cooperating with the police:

“’One of my main goals was to have his name somewhere (...)", Sulkowicz told Daily Intelligencer!” (Van Syckle,
Katie: After Police Report, Columbia Spectator Publishes Name From Campus ‘Rape List’. NY Magazine, May 18,
2014, http://nymag.com/daily/intelligencer/2014/05/columbia-spectator-prints-name-from-rape-list.html. Accessed
April 24, 2016.)

In a NY Mag cover story from September 21, 2014, where Sulkowicz explained her bullying campaign in length,
Paul is named 15 times. See Grigoriades, Vanessa: Meet the College Women Who Are Starting a Revolution Against
Campus Sexual Assauli. NY Magazin, September 21, 2014. http://nymag.com/thecut/2014/09/emma-sulkowicz-
campus-sexual-assault-activism.html?mid=twitter nymag. Accessed April 24, 2016.

A few weeks later, on October 29, 2014 along with several others, Sulkowicz presents written demands to the
university addressed to President Bollinger himself and pinned on his door. Paul is named with his full name, called
a “serial perpetrator” and “an ongoing threat to the community”. See Carry That Weight Day Of Action At
Columbia. Bwog, October 29, 2014, http://bwog.com/2014/10/29/carry-that-weight-day-of-action-at-columbia/.
Accessed April 24, 2016.

On December 14, 2014 Sulkowicz repeatedly named Paul during a public talk at the Brooklyn Museum. When NYT
art critic Roberta Smith asked what Sulkowicz planned to do if Paul didn’t “die of shame and embarrassment”
before graduation as a result of Sulkowicz’s bullying campaign, Sulkowicz reacted with an approving outburst of
joyful laughter. A video recording of that talk is still available today, the quote occurs at 55:13
(https://www.youtube.com/watch?v=OMXp3RLOVNg)
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approved Sulkowicz’s “The Mattress Project” for course credit and helped her to design it,*® but
also publicly endorsed her harassment and defamation ot Paul, stating: “carrying around your

university bed — which was also the site of your rape — is an amazingly significant and poignant

and powerful symbol . . . with all this evidence coming up ... it’s so clear the way uni [sic] feels
about this issue.”* Tt should be noted, that Jon Kessler in his official capacity as a professor of
Columbia University publicly refers to Sulkowicz’s accusation as fact, completely ignoring the
investigation, Paul’s subsequent exoneration and his duty to adhere to the privacy and
confidentiality regulations from Columbia’s policies and laws such as FERPA.*

48.  Defendant Kessler was not the only Columbia University employee that actively
supported Sulkowicz’s harassment campaign and represented her false accusation that Paul had
committed rape as fact, directly defaming Paul. The Institute for Research on Women, Gender,
and Sexuality (IRWGS), an official institute of Columbia University, publicized its support for
Sulkowicz’s harassment on September 9, 2014, on the official Columbia website and announced

the closure of its institute for the duration of a solidarity march for Sulkowicz:

“8 «“The impulse was there for her to carry the bed around, and she didn’t necessarily have the information as to how
that would fit into the context or the history of performance art,” said Defendant Kessler, a professor at Columbia
who advised Sulkowicz on the piece. “So this summer we got involved in phone conversations about the nature of
endurance art, talking about pieces by Tehching Hsieh and Marina and Ulay and Chris Burden.

“But what struck me from the get-go,” Kessler added, “is that, more than any of those people, Emma’ s work comes
from something which is so much more personal and so much deeper and so much less of a programmatic idea
about what to do, but really about working something out cathartically and also making an enormous statement for
change. And that’ s what makes it so powerful.” (Steinhauer, Jillian: Two Weeks Into Performance, Columbia
Student Discusses the Weight of Her Mattress. Hyperallergic, September 17, 2014.
http://hyperallergic.com/149368/two-weeks-into- performance-columbia-student-discusses-the-weight-of-her-
mattress. Accessed April 24, 2016.)

Sulkowicz later publicly declared that without Kessler the mattress project would not have been possible:
(https://www.youtube.com/watch?v=1meMY 1CBD-U, accessed April 24, 2016)

* See Bogler, Emma: Emma Sulkowicz's performance art draws support from campus activists. Columbia
Spectator, Sept. 2, 2014. http://columbiaspectator.com/news/2014/09/02/emma-sulkowiczs-performance-art-draws-
support-campus-activists. Accessed April 24, 2016

%% At this point of time, Paul’s name is automatically suggested by Google’s autocomplete after entering the search
terms ,,Sulkowicz“ and ,,rape®.
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50.  Ten days later, on September 22, 2014, the IRWGS published a longer article on a
Columbia-owned website, showing complete disregard for the presumption of innocence as
enacted by Columbia’s Rules of Conduct: The article presented it as a fact that Paul had raped
Sulkowicz, calling Sulkowicz a survivor.”!

51.  Inacover story of the NY Magazine, published on September 21, 2014, regarding
Sulkowicz, Defendant President Lee C. Bollinger stated:

This is a person who is one of my students, and I care about all of my students.

And when one of them feels that she has been a victim of mistreatment, I am
affected by that. This is all very painful.52

52. “Victim of mistreatment” and “painful”: these terms, however, more accurately
describe Paul’s experience caused by the media fallout from Sulkowicz’s harassment against
Paul and Columbia’s failure to protect him. Still without any effective support from Columbia
administrators, despite Paul having reached out to them time and again, a global media campaign
unfolds following the begin of the mattress project in late August 2014: In the United States,
Argentina, Brazil, Colombia, Mexico, Panama, Peru, in Austria, Belgium, Croatia, Czech
Republic, Denmark, France, in Paul’s home country Germany, in Greece, Hungary, Ireland, Italy,
Netherlands, Norway, Poland, Romania, Slovakia, Spain, Switzerland, Sweden, Turkey, United

Kingdom, in China, India, Sri-Lanka, Vietnam, and in Australia and New Zealand almost all

*!n this article the IRWGS states: “In solidarity with Sulkowicz’s aptly titled ‘Mattress Performance: Carry That
Weight’ - in which Sulkowicz has promised to carry a mattress to each of her classes so long as she attends school
with the same student who sexually assaulted her — Allie Rickard (BC ’15) and a group of students have committed
to organizing a series of what they consider to be ‘collective carries.” The group, organized under the name Carry
That Weight Together, hopes ‘to help Emma carry the weight of the physical mattress, give her and other survivors
of sexual assault in our community a powerful symbol of our support and solidarity, and show the administration
that we stand united in demanding better policies designed to end sexual violence and rape culture on campus.’
(http://irwgs.columbia.edu/blog/carrying-weight-together-activism-sexual-violence-and-tranforming-justice-
columbia. Accessed April 24, 2016)

%2 Grigoriades, Vanessa: Meet the College Women Who Are Starting a Revolution Against Campus Sexual Assault,
NY Magazin, September 21, 2014. http://nymag.com/thecut/2014/09/emma-sulkowicz-campus-sexual-assault-
activism.html?mid=twitter nymag. Accessed April 24, 2016. See also Baruha, Mihika: NY Magazine publishes
cover story on anti-sexual assault movement at Columbia. Columbia Spectator, September 21, 2014.
http://columbiaspectator.com/spectrum/2014/09/22/ny-magazine-publishes-cover-story-anti-sexual-assault-
movement-columbia. Accessed April 24, 2016. That this alleged mistreatment was investigated and the accusations
dismissed, however, is left out, providing further credibility to Sulkowicz’s agenda.
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major TV stations, newspapers and online news sources report about the “courageous student
Emma Sulkowicz and her protest.” Paul’s name was either directly mentioned or just one click
away — most of the media outlets link the Columbia Spectator article®, in which Abby Abrams
and Steven Lau on May 16, 2014°* decided to print Paul’s full name, as well as a video by the
Columbia Spectator about “Carry That Weight,” which received almost 2.235 Million views as
of April 20, 2016°°.

53.  For the media, “The Mattress Project” not only provided “viral” images, it also
portrayed Sulkowicz’s false accusations as true. Why else would Columbia University permit
such a spectacle against another student on its campus? Why else would there be appeasement of
Sulkowicz and the activists of “No Red Tape” and “Carry That Weight,”>® who formed an active
part of Sulkowicz’s harassment tactics?’’ This defamatory media storm against Paul would never
have occurred had Columbia early on stated publicly that the allegations were properly

investigated and found not credible by the university hearing panel.

3 Bogler, Emma: Frustrated by Columbia's inaction, student reports sexual assault to police. Columbia Spectator,
May, 16, 2014. http://columbiaspectator.com/news/2014/05/16/frustrated-columbias-inaction-student-reports-
sexual-assault-police, accessed April 24, 2014,

** Abrams, Abby and Steven Lau: Why we published the name of an alleged rapist. Columbia Spectator, May, 16,
2014. http://columbiaspectator.com/2014/05/16/why-we-published-name-alleged-rapist, accessed April 24, 2014.

> See hitps://www.youtube.com/watch?v=I9hHZbuYVnU (YouTube, Sept. 2, 2014).

% On the “Carry That Weight” Facebook page, activists and official hosts of events Zoe Ridolfi Starr and Allie
Richard stated: “This campaign is inspired by the activism and art of Emma Sulkowicz, who is boldly carrying a
dorm mattress around campus with her as long as her rapist continues to attend Columbia University.” See
https://www.facebook.com/events/1550372131902005, accessed April, 26, 2016.

57 How far Columbia’s policy of appeasement went was documented by the promotion of one of the leading activists
behind the defamatory harassment campaign against Paul, Michaela Weihl, to become a member of the Presidential
Advisory Commiittee for Sexual Assault as well as the Special Task Force of Suzanne Goldberg on the Sexual
Respect initiative, advising on important university policy changes. Michaela Weihl as well as other Columbia
student activists from “No Red Tape” and “Carry That Weight” had taken part in substantial public defamation
against Paul, calling him publicly “an ongoing threat to the community” at the “National Day of Action”. In
December 2014, Michaela Weihl together with Allie Rickard, Becca Breslaw, and Zoe Ridolfi-Starr read a letter at
Defendant Bollinger’s office containing the following passage: “Since then, Emma Sulkowicz’s senior thesis
Mattress Project: Carry That Weight has called national attention to the injustices survivors have been forced to
carry alone for too long. You have not responded once to this piece, and her serial rapist remaing on campus today.”
See Armus, Teo: Activists deliver mattress representing check and letter to Bollinger in protest of cleanup fee.
Columbia Spectator, December 15, 2014, http://columbiaspectator.com/spectrum/2014/12/15/activists-deliver-
mattress-representing-check-and-letter-bollinger-protest. Accessed April 24, 2016, emphasis added.
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54.  Sulkowicz harassment campaign intensified during the first “National Day of
Action” on October 29, 2014. Columbia University’s Institute for Research in Women, Gender
and Sexuality mobilizes for participation and writes on its website about Sulkowicz: “[she] is
boldly carrying a dorm mattress around campus with her as long as her rapist continues to
attend Columbia University. >

55.  Even though most of the gatherings at universities across the country consisted
only of a handful of students carrying mattresses and pillows, the media response was huge. At
Columbia, Sulkowicz gave a speech to a roaring crowd, that was paraphrased by reporter
Amanda Hess the next day as follows:

“When Sulkowicz seized the megaphone to deliver the rally’s final speech, wind

and rain drew listeners closer. ‘I don’t need to say his name,” Sulkowicz said of
the man she says attacked her. ‘You know who it is.””*’

56.  Later that day of the “National Day of Action,” the activists, among them
Sulkowicz, delivered a mattress to Defendant Bollinger on which they had written their demands
-- demands that were read to the public and were published in writing on one of the mattresses
which was signed by activists, including Sulkowicz. A letter with the same demands was posted
at his door.®® The last demand explicitly alleged that Paul posed “an ongoing threat to the

community”:

%% They further write: “Carrying a mattress with others brings us together to collectively help carry the weight,
shows our shared support for survivors, and our collective commitment to working together toward cultural and
community-level change to end sexual and domestic violence. Through this powerful demonstration of solidarity,
participants will tangibly express their commitment to lift the burden of sexual violence from the shoulders of
survivors—to carry the weight together. Will you join us to help carry that weight? Please invite your friends,
family, and colleagues!” (October 29, 2014): Carry That Weight Day Of Action Happening TODAY'!
(http://irwgs.columbia.edu/blog/carry-weight-day-action-happening-today, accessed April 24, 2016).

> See Hess, Amanda: Emma Sulkowicz Inspired Students Across the Country to Carry Their Mattresses. Now
What? Slate, October 30, 2014.

http://www.slate.com/blogs/xx_factor/2014/10/30/carry that weight emma sulkowicz s mattress becomes a nati
onal movement.html. Accessed April 24, 2016. This is also mentioned in Crocker, Lizzy: Is Columbia Failing
Campus Rape Victims? The Daily Beast, November 6, 2014. http://www.thedailybeast.com/articles/2014/11/06/is-
columbia-failing-campus-rape-victims.html. Accessed April 24, 2016.

80 «Carry That Weight” and “No Red Tape” later proudly published photos of activists with the defamatory demand
on their respective Facebook pages.
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“The investigation and adjudication process of the sexual assault report made by
Emma Sulkowicz against Jean-Paul Nungesser61 was grossly mishandled. An
alleged serial perpetrator® remains on our campus and presents an ongoing threat
to the community. Given these facts, we demand you re-open this case and
evaluate it under the newly revised policy.”®

57.  Not only did Sulkowicz personally call Paul “a threat to the community” in
writing, citing his full name, she also later declared that Paul was not safe on campus: “It’s not
safe for him to be on this campus,” Ms. Sulkowicz said this month.%

58.  Instead of addressing the mob-like atmosphere and highlighting the importance of
rule of law, Columbia decided to sponsor financially the defamation campaign against Paul® as
evidenced by Columbia University’s Sexual Respect Office publication of yet another statement
in support of the activist.%

59. Columbia’s sponsorship of the defamation campaign against Paul was also

evidenced by Defendant Bollinger and Special Advisor on Sexual Assault Suzanne B. Goldberg,

%! Paul’s given name is Paul Jonathan Nungesser. Jean-Paul is a username he used on Facebook.

52 To describe Paul as an alleged serial perpetrator in fall 2014, almost a year after he had been exonerated by both

the school’s detailed investigation and months after the DA’s office refused to press charges raises the question of

how long one remains “alleged” of a an accusation that has already been investigated and discredited. The continued

use of the phrase ‘alleged’ seems disingenuous at best and defamatory at worst.

% These demands are published on Bwog (See Carry That Weight Day Of Action At Columbia. Bwog, October 29,

2014. http://bwog.com/2014/10/29/carry-that-weight-day-of-action-at-columbia/. Accessed April 24, 2016).

¢ Kaminer, Ariel: Accusers and the Accused, Crossing Paths at Columbia University. NY Times, December 21,

2014. http://www.nytimes.com/2014/12/22/nyregion/accusers-and-the-accused-crossing-paths-at-

columbia.html? r=0, Accessed April 24, 2016.

% Columbia initially told the activists it would cost $1,500 to clean up the protest, but ultimately decided to sponsor

the balance and billed the Activists only $471. Columbia thus spent over $1,000 (one thousand dollars) to effectively

sponsor defamatory harassment of Paul Nungesser.

5 The statement reads:
(...) Student activism plays an important role in encouraging these efforts, and the University appreciates
this attention to a significant issue affecting the lives of college and university students around the nation.
We understand that reports about these cases in the media can be deeply distressing and our hearts go out to
any students who feel they have been mistreated. Importantly, the University will not address reports about
individual cases or experiences. This is so not only because of federal student privacy law but also—and
most fundamentally—because of our commitment to help students feel as comfortable as possible accessing
the many resources to support them on campus without concern that the University would ever comment
publicly on them or their experiences. As a University we have made substantial new investments to further
strengthen our personnel, physical resources, and policies dedicated to preventing and responding to gender
based-misconduct. Columbia University (...) Columbia University Statement on Enhanced Personnel,
Physical Resources, and Policies. October 29, 2014.
http://sexualrespect.columbia.edu/files/sexualrespect/content/Columbia-University-Statement-Oct-29-
2014.pdf. Accessed April 24, 2016. Emphasis added.
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publishing an article in the New Republic on the same day as the “National Day of Action” on
October 29, 2014, accompanied by a picture of smiling Sulkowicz. Defendant Bollinger and Ms.
Goldberg state:
No person who comes to a university or college to learn and live should have to
endure gender-based misconduct today, particularly the young women who most
frequently sustain these violations and already are saddled with gender-based

burdens in their lives and interactions with others that remain deeply embedded in
society even as we make great progress on this front.’

60.  Defendant Bollinger and Goldberg ignored that Paul, on the receiving end of an
extremely public gender-based harassment campaign and egregious intimate partner violence,
was deserving of protection, even though they explicitly mention “sexual coercion and other
forms of violence and intimidation [that] form part of ongoing relationships and post-breakup
behaviors” in their article.®®

F. Paul’s Safety and Well-Being Are Threatened and Columbia Fails to Provide
Effective Remedy.

61.  The situation for Paul on campus grew increasingly more threatening. He was
being subjected to a systematic and professionally orchestrated harassment campaign, and
Columbia University was wholly unwilling to stop this campaign:

62.  On October 2, 2014, Sulkowicz’s parents published an Op-Ed in the Columbia
Spectator addressed to Defendant Bollinger and Defendant Board of Trustees, naming Paul

twelve times.*

57 See Bollinger, Lee C. and Suzanne Goldberg: Columbia's President Explains His Response to Campus Rape. New
Republic, October 29, 2014, https://newrepublic.com/article/120021/columbia-president-lee-bollinger-campus-
sexual-assault. Accessed April 24, 2016.

58 «“The picture of gender-based misconduct on campus is complex. University-based education efforts need to focus
prevention efforts not only on scenarios where students have a one-time sexual encounter but also on situations
where sexual coercion and other forms of violence and intimidation form part of ongoing relationships and post-
breakup behaviors.” (Ibid)

% See Leong, Sandra and Kerry Sulkowicz: An open letter to President Bollinger and the board of trustees.
Columbia Spectator, October 2, 2014, http://columbiaspectator.com/opinion/2014/10/02/open-letter-president-
bollinger-and-board-trustees, accessed April 24, 2016). Five days later, a business partner of Sulkowicz’s father, A.
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63.  The atmosphere on campus is openly hostile, dominated by the activists of “No
Red Tape” and “Carry That Weight.” Social networks, including comments on campus media,
were filled with threats against Paul. It required a great deal of courage to continue to remain
friends with Paul during that time or even just publicly advocate a different opinion.”® Professors
and teachers who in private conversations expressed their support for Paul refrained from doing
so publicly out of fear of endangering their future career at Columbia.

64.  Toni Airaksinen, a student at Barnard College and a Columnist for the Columbia

Spectator, described the atmosphere later as follows:

G. Newmyer 111, pretending to be a concerned parent of a Columbia student, published an Op-Ed in the Columbia
Spectator demanding that the case be reopened. (See Letter to the editor: Columbia needs to reopen the Sulkowicz
case. Columbia Spectator, October 7, 2014. http://columbiaspectator.com/opinion/2014/10/07/letter-editor-
columbia-needs-reopen-sulkowicz-case. Accessed April 24, 2016) Commenters discover that the author was an
acquaintance of Sulkowicz’s father and that he might not even be a father of a Columbia student, despite his claims.
These comments under the article have meanwhile been deleted.
In the face of this orchestrated campaign against an innocent student, Columbia did everything to appease Sutkowicz
and her family and to avoid antagonizing them any further. By staying silent, it allowed the false information, such
as the notion that Paul was advised by a lawyer at the hearing while Sulkowicz wasn’t, to find its way into the
public.
" An impression of the atmosphere on campus is provided by the comments that were posted in December 2014 on
the website of the Columbia Spectator and later deleted as part of a “re-design” of the website. They vividly describe
the repressive atmosphere on campus, most notably the following commenters:
*“(..)I am not one of his friends but I talked to people who admitted they knew him before Emma went
public. They all seem hesitant to believe Emma's story and the way she characterizes him. Some recall
having seen them together on various events acting friendly AFTER the alleged incident and they
remember that Emma seemed to like him a lot. They all are, however, afraid of retaliation by Emma and
her friends - so they chose "not to get involved". While I don't think this type of behavior is courageous, [
can understand it and I think it is typical for our campus. The majority of our students tries to mind their
own business, the ones who are 'activists' tend to have a strange attraction to group think while claiming
they are unconventional thinkers.”
“This topic is extremely toxic and NRT (=No Red Tape) supporters are dominating the discussion on
campus. Actually I think there are much more active NRT supporters than some people here think and they
will do everything to defend Emma (Btw, I don’t think most of Emma’s supporters know Nungesser, they
have just subscribed to her characterization). (...) To me the campus seems less safe since Emma started her
campaign and I can’t believe that members of faculty support it.(...)”
“Hey, first of all, his name is Nungesser, but anyway, setting up a legal fund would be a good idea - 1
doubt, however, that anyone on this campus has the guts to publicly stand for Nungesser. I once tried to
raise the issue of innocence until proven guilty in a discussion but was insulted and shouted down by
Emma's and Zoe's friends who called me a rape apologist. One later even threatened to file a Title IX
complaint against me. She literally said: 'Do you want to have your name on a rapist list, too?'
(...)NRT and their followers are high on power and are a threat to free speech and to people who exercise
this right on campus. Read Emma's statement in the NYT article: 'It’s not safe for him to be on this
campus,' Ms. Sulkowicz said this month.'
Let me add: It's not safe for anyone else on this campus who dares to use his or her own head.”
(http://columbiaspectator.com/spectrum/2014/12/22/paul-nungesser-speaks-out-sulkowicz-columbia-
hearings-new-york-times-article).
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At these rallies, which I attended, fellow students shared stories of assault and
admonished the university for condoning “rape culture”. (...) the trope of the
powerless victim and the depraved predator was propagated relentlessly.”"

65. How deeply engrained this gender-based stereotype was in the Carry That Weight
Campaign demonstrates the answer of fellow activist Becca Breslaw’>, who told Reporter Rudy
Novotny that Paul, as a white, heterosexual male, was “privileged”, thus did not deserve to be
called a victim.”

66.  Daniel Garisto, Columbia student and a former editorial page editor for Spectator,
also admitted in hindsight:

We, the members of the campus media, failed specifically with Sulkowicz’s story

by not being thorough and impartial. Instead, campus media’s goal to promote

discussion about sexual assault and to support survivors became conflated with a

fear of rigorous reporting. Personally, I felt that if I covered the existence of a

different perspective—say, that due process should be respected—not only would

I have been excoriated, but many would have said that I was harming survivors
and the fight against sexual assault.”* (Emphasis added.)

67.  Columbia student Caroline Williamson, then a senior at Barnard College, states on
February 5, 2015 in her article titled “Our role in the unofficial conviction of Paul Nungesser”:

Were we, the public, sure enough about the events in question to make that
judgment? Did the media give us a choice, or was Nungesser the scapegoat for the
movement against rape on campus that’s been building steam for years? The
mistake we’ve all made has been substituting belief in an ideal with certainty
about a specific case. There was never enough evidence presented to the public to
expel Nungesser from school or convict him in court, so there should not have
been enough to convict him in the media. No matter how fiercely we may have
believed Sulkowicz, we just don’t know what happened that night. The university
adjudication system, especially the concept of due process that is meant to protect

! Airaksinen, Toni: The Myth of “Rape Culture” at Columbia University, February 25, 2016,
http:/quillette.com/2016/02/25/the-myth-of-rape-culture-at-columbia-university/. Accessed April 24, 2016.

72 Becca Breslaw was one of the lead activists behind the CarryThatWeight Campaign and “No Red Tape”. She also
signed the demand list which called Paul an ,,ongoing threat and called Paul a “serial rapist” in a letter to President
Bollinger.

3 «“But I"'m not sorry for Paul. He’s privileged and is presenting himself as a victim.” (Novotny, Rudy: What
Happened on the Mattress. Die Zeit, June 1, 2015. http://www.zeit.de/studium/uni-leben/2015-05/columbia-
university-sexual-assault-trial/’komplettansicht. Accessed April 24, 2016.)

™ See Garisto, Daniel: Better media coverage of sexual assault for survivors. Columbia Spectator, February 3, 2015.
http://columbiaspectator.com/opinion/2015/02/03/better-media-coverage-sexual-assault-survivors. Accessed April
24, 2016.
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all of us, failed Paul Nungesser, who was officially found innocent and vet still
presumed guilty by the masses.” (Emphasis added.)

G. Columbia University’s Systematic and Institutional Failure To Remedy and Active
Support Of Hostile Environment Continues.

68.  One of the nation’s foremost universities that prides itself in educating its students
to become critical, independent thinkers, stood by idly, while one of its own students, whom the
institution itself had cleared from the accusation against him, was turned into a public pariah on
its campus and publicly defamed as a serial rapist.

69. It was not Columbia’s accomplishment that starting in February 2015 a few
dissenting voices began to speak out in Paul’s favor. Paul himself — against the expressed advice
of Columbia administrators — decided to speak out publicly,’® a task that without the help of an
expensive PR consultant or connections to the press took tremendous time and energy during a
time when most senior college students are in the vital phase of concluding their college degree.

70.  Even after Paul spoke out publicly, Columbia administrators refused to protect
Paul from the harassment. The following are just the most egregious examples for Defendant
Columbia’s refusal to provide adequate support of Paul:

71.  On March 26, 2015, Paul requested a public safety escort in order to attend a
Sexual Respect Workshop, part of a new Columbia initiative that was mandatory for all
Columbia students. As his participation in the program was a requirement for graduation, he

ultimately decided to attend the workshop even without the escort. He was fearful of how other

7 See Williamson, Caroline: Qur role in the unofficial conviction of Paul Nungesser. Columbia Spectator, February
5, 2015. http://columbiaspectator.com/opinion/2015/02/05/our-role-unofficial-conviction-paul-nungesser. Accessed
April 24, 2016.

7 In an article in the New York Times published on December 21%, 2014 and in a Daily Beast article, dated February
2" 2015, Paul spoke out publicly for the first time. Columbia mentors and professors that he had asked for
anonymous commentary were all too afraid to speak with journalists, See Kaminer, Ariel: Accusers and the
Accused, Crossing Paths at Columbia University. NY Times, December 21, 2014.
http://www.nytimes.com/2014/12/22/nyregion/accusers-and-the-accused-crossing-paths-at-columbia.html? r=0.
Accessed April 24, 2016. Also Young, Cathy: Columbia Student: I didn’t rape her. The Daily Beast, February 2,
2015. http://www.thedailybeast.com/articles/2015/02/03/columbia-student-i-didn-t-rape-her.htm!. Accessed April
24,2016
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students would react to him and whether activists of “No Red Tape” and “Carry That Weight”
would attack him — after all he was harassed and photographed in class during the first “National
Day of Action” in October 2014.77 After the workshop was over, he discovered an e-mail, sent
to him by Columbia administrators just minutes before the start of the workshop, recommending
him not to attend the workshop.

72.  On April 12, 2015, during the recent “Days on Campus” at Columbia University,
activists projected “Rape happens here” and “Columbia protects rapists” in huge letters onto
Low Library and held banners reading “Carry That Weight” and “Columbia Protects Rapists”
over Low Library steps and ledges by Kent Hall. Columbia University did not stop the activists,
even though it was clear that the projected slogans and banners referred to Paul specifically and
were another attempt to shame him away.

73. On April 13, 2015, a “Second National Day of Action” was scheduled. Paul
requested from Columbia public safety a security escort. He felt unsafe to walk around campus,
after he was publicly threatened by Sulkowicz during a protest held in the fall and because he
was anticipating extended media presence. Again, Columbia refused to protect Paul’s physical
safety, despite repeated public threats for his life placed undue emotional stress on him and made
him fearful to walk around campus, rendering campus facilities not reasonably accessible to him.

74.  Between May 11, 2015 and May 15, 2015, the senior thesis exhibition of the
Columbia University Visual Arts Program takes place in the Leroy Neiman Gallery in the Dodge
Building on Defendant Columbia’s campus. Among the exhibition three large prints, made by
Sulkowicz, printed over as well as next to New York Times articles previously published about

Sulkowicz’s false allegations against Paul. One of the articles identified Paul by his full name, so

’7 On that day, activists had brought their mattresses to a class Paul attended. Throughout the class they stared at him
and took his picture without his consent.
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that to any reasonable viewer of the prints, these prints portray Paul engaged in sexual assault

and in explicit pornographic images.

75.  One of the prints depicted Paul chocking Sulkowicz and committing rape against

her. Another print was a pornographic portrayal of Paul, printed over a newspaper article that
includes Paul’s full name and shows him masturbating. A third print depicted the mattress
carried by Sulkowicz as her senior thesis. The prints were displayed to the public by Columbia at
the Columbia University Visual Arts Program/Undergraduate Thesis Show Reception, which
took place in the Leroy Neiman Gallery, in the Dodge Building on Defendant Columbia’s

campus. Approximately forty people attended the reception alone, including Thomas Vu-Daniel,
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artistic director of the LeRoy Neiman Center for Print Studies and employee of Defendant
Columbia.

76.  The display was open and visible to the public for an entire week just prior to
graduation when many visitors were on campus. Columbia’s faculty explicitly approved the
display of Sulkowicz’s prints, directly facilitated the installation of the prints in the gallery, and
supervised the reception of the exhibition, thus being explicitly responsible for the contents of
the exhibit.

77.  Paul was never put on notice by Columbia that graphic prints of a sexual nature
depicting him without his consent would be publicly exhibited on the Columbia campus.
Columbia, when put on notice of the gender-based harassment of Paul, refused to provide any

relief to Paul.
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78.  Columbia’s policy lists, among others, the following examples of gender-based

misconduct: “Unwelcome remarks about the private parts of a person’s bodv” as well as “Graffiti

concerning_the sexual activity of another person,”’® leaving no doubt that Sulkowicz’s prints

were in clear violation to Columbia’s Gender-based Misconduct Policy, since they make both
explicit reference to private parts of Paul’s body as well as his alleged sexual activity.

H. Columbia University Affords Special Privilege to Sulkowicz at Graduation.

79.  Sulkowicz’s assertion’’ that she would carry her mattress until graduation unless
she succeeded to harass Paul into leaving the University proved accurate on May 19, 2015,
Sulkowicz was permitted by Defendant Columbia to carry the mattress to her and Paul’s
graduation.

80. In the weeks and months before graduation, Paul reached out repeatedly to
Columbia administrators, requesting detailed information regarding whether Defendant
Columbia would allow Sulkowicz to carry the mattress at the graduation ceremony. Despite
repeated requests, Defendant Columbia refused to provide him with any information.

81.  The evening prior to the graduation, Columbia University administrators e-mailed
all graduating students, instructing them not to bring “large objects which could interfere with
the proceedings or create discomfort to others in close, crowded spaces shared by thousands of
people.” Sulkowicz’s mattress without doubt constituted such a “large object” that was
prohibited at graduation, being explicitly designed to “create discomfort” to Paul, who was also
in attendance.

82.  Led to believe by this e-mail that the mattress would not be allowed at the

graduation ceremony, Paul and his parents attended graduation the following day, May 19, 2015.

® Compare 2014-8 Policy, p.5.
7 An assertion she had made as early as in her talk at the Brooklyn Museum in December 14, 2014.
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83.  Defendant Columbia not only let Sulkowicz once again publicly harass Paul at his
very own college graduation — what should have been one of the best days of his life to date —
but also allowed Sulkowicz to breach the University’s restrictions and regulations in order to do
so, affording her a special privilege at the university to engage in gender-based harassment of
Paul.

84.  Sulkowicz, in interviews following the graduation ceremony, stated that Columbia
administrators approached her twice, once immediately before and once during the graduation
ceremony, asking her to not to carry the mattress; however, Columbia did not take effective steps
with use of campus public safety to enforce its rules that had been specifically noted in the e-
mail sent out to students the day before graduation.®’ Therefore, despite the fact that objects such
as mattresses were prohibited at the graduation, Defendants allowed Sulkowicz to violate the
regulation, granting her a special university privilege to carry her mattress and engage in
harassment of Paul.

85.  In the keynote address at the Columbia graduation ceremony, Los Angeles Mayor
Eric Garcetti, CC ‘92, SIPA °93, stated: “You've held contrary opinions, held die-ins and sit-ins,

carried mattresses.” He also said in his speech: “It is the responsibility of an active citizen to

engage with one another... Never stop being academics, and never stop being activists.”® This
statement was made at the graduation ceremony despite the fact that Paul had been cleared on
multiple occasions of Sulkowicz’s false allegations and the mattress project did not present a

political protest, but a means of harassing a fellow student into leaving the university.

8 Taylor, Kate: Mattress Protest at Columbia University Continues Into Graduation Event. New York Times, May
19, 2015. http://www.nytimes.com/2015/05/20/nyregion/mattress-protest-at-columbia-university-continues-into-
graduation-event.html?ref=topics. Accessed April 24, 2016.

! Armus, Teo: With Sulkowicz carrying mattress across stage, speakers emphasize activism at CC Class Day.
Columbia Spectator, May 19, 2015. http://columbiaspectator.com/news/2015/05/19/sulkowicz-carrying-mattress-
across-stage-speakers-emphasize-activism-cc-class-day. Accessed April 24, 2016.
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86.  Similarly at the Barnard College graduation ceremony, a Columbia affiliated
institution, the keynote speaker, UN Ambassador Samantha Power, explicitly referenced and
applauded Sulkowicz’s campaign, stating “And yet, even as we are aware of the seriousness of

this problem, it takes a woman picking up a mattress and carrying it around her campus to make

people really see it”®2. She also said: “fo secure lasting equality — ... using a range of means -

from mattresses to human contact - to make the invisible visible, ” without making clear that Paul

had indeed been cleared from all false allegations against him.

87.  Furthermore, Columbia decided to bestow Magna Cum Laude honors on
Sulkowicz. According to Columbia, the decision to grant honors to students “is based not on
GPA alone, but on the high quality of academic achievement, departmental recommendations,
and outstanding work beyond which is required for the degree.”® Since Sulkowicz’s time and
indeed her academic work at Columbia has been largely defined by her mattress toting, these
honors constitute yet another instant of Columbia directly rewarding, encouraging and
celebrating Sulkowicz’s gender-based discriminatory harassment against Paul.

88.  Sulkowicz’s mattress at graduation caused a global media echo -- leading to
hundreds of articles, among others in the New York Times, Time, NBC News, Huffington Post,
Cosmopolitan, Washington Examiner, Newsweek, Slate, Salon, Jezebel, as well as internationally
in leading mainstream media such as Spiegel Online, Daily Mail, Guardian, CBC, Independent,
Business Insider, Le Soir, and countless others, many of which mentioned Paul’s full name,
which increased the damaging effects of Sulkowicz’s harassment campaign against Paul that was

allowed and supported by Columbia.

82 http://barnard.edu/student-services/commencement/commencement-archives/commencement-2015/samantha-
power-del. Accessed April 24.
% As printed in the program for the Columbia College Class of 2015 graduation ceremony.
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89.  While reporting on Sulkowicz’s continued campaign at graduation, with live
Twitter posts, Teo Armus, a student of Columbia University, posted clear photographs of Paul.**
Within a day, that photograph was published by several news outlets. On some occasions, the
word “Rapist” was pasted over the photo and then published further.® By allowing Teo Armus
to take and publish Paul’s pictures, once again, Defendants assisted in furthering a defamatory
and systematic attack on Paul.

90.  Columbia’s support for Sulkowicz’s gender-based misconduct, which included
gender-based harassment, sexual harassment and intimate partner violence against Paul had
allowed her to gain prominence and access to publicity she would not have otherwise had access
to. By doing so, Columbia has actively enabled Sulkowicz to build a public persona surrounding
her false allegations. Columbia’s actions both before and during graduation once again exhibited

a blatant disregard for its own rules and regulations, affording Sulkowicz yet another special

university exception, providing a clear-cut example of gender-based discrimination against Paul.

%See https://twitter.com/teoarmus/status/600689820860551168;
https://twitter.com/teoarmus/status/600689603037790209.

% Teo Armus has relentlessly stalked Paul, going as far as contacting various employers of his mother in Germany.
However, this comes as no surprise as the Columbia Spectator Newspaper has systematically promoted and
financially benefited from the campus witch-hunt conducted against Paul through its biased and uncritical reporting.
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AS AND FOR THE FIRST CAUSE OF ACTION
(Against Columbia For Violation of Title IX)

91.  Paul repeats and re-alleges each and every allegation hereinabove as if fully set
forth herein.

A. Understanding Why There Was Gender-Based Discrimination and Misconduct In
This Case By Reversing Genders.

92. Understanding why there was gender-based discrimination in this case, involving
a man as a victim of gender-based misconduct enacted by a female perpetrator, is assisted by
considering the case at hand as if the genders were reversed:

93.  When Paula decides to end her brief relationship with Emmet, he gets furious. He
contacts the Office for Gender-based Misconduct and files a complaint. He reports that Paula has
an affair with one of her professors and that the professor has selected her to be part of a new
research project solely because of their sexual relationship — a blatant violation of the university
policy on the part of the professor.

94.  The Office of Gender-based Misconduct investigates Emmet’s report in detail for
seven months and concludes that Emmet’s narrative has major inconsistencies, contradictions
and is overall not credible.

95.  Emmet, unwilling to accept a defeat and furious at Paula, seeks counsel from a
PR-consultant, who arranges for Emmet to tell his story to a reporter. Emmet also provides the
reporter with Paula’s name and her dorm address.

96. Paula is ambushed outside her dorm by reporters, they confront her with
allegations about an improper relationship with a professor. Paula’s parents reach out to

university administrators, but they decline to intervene.



97.  Emmet, encouraged by the lack of intervention from the university, decides to
reach out to his friends at a student newspaper and persuades them to publicize the alleged affair
between Paula and her professor. Again, the university remains silent.

98. In the men’s bathrooms and at several student events on campus flyer are
circulated with Paula’s name and those of three others — next to Paula’s name it says “high-class
whore”. The university never investigates those responsible for the flyers. They do, however,
issue a statement, saying that they take the issue of student-faculty relationships very seriously
and that they will revise their policy. In regard to Paula, they claim to be unable to comment.

99.  Emmet decides to begin carrying a mannequin dressed in lingerie around campus.
He takes it into the library and to all his classes. The media picks up on his story and he gives
countless interviews, spreading his disproven story. He explains that the mannequin represents
the educational disadvantages male students face due to female student-male faculty
relationships and that he will carry it for as long as Paula remains on campus. Asked for the goal
of his project, he says: “To get this whore to leave the university.” Searching for Emmet’s name
on Google, the autocomplete function suggests Paula’s full name as well as the terms “whore”
and “student-professor sex”.

100. Emmet’s “art project” of carrying the mannequin around campus is awarded
school credit from his professor and receives public accolades. In a cover story of a large weekly
magazine, Emmet repeats his accusations against Paula and alleges that she works for an escort
service on the weekends and that she has had sex with multiple professors on campus.

101. Due to the immense media response, Emmet “friends” on Facebook have gone
into the thousands. On his Facebook page a fan of his project writes: “This fucking whore. A

shame that I am not in New York — or else I would fuck her brains out.” Paula’s parents reach
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out to the university — they state that they are unable to do anything about it. A few days later,
the same fan writes: “This whore needs to practice silence or suicide before she gets dealt with
accordingly.” Emmet “likes” the comment.

102. At a party with his fraternity, Emmet picks up the microphone and under cheering
from the crowd, he states: “I don’t have to say her name — you know who I am talking about.”
Later he tells a reporter: “It’s not safe for her to be on this campus.” The university again refuses
to intervene. Paula’s request for a security escort is denied.

103. A week before graduation, a visual art exhibition opens on campus. Emmet is
exhibiting a number of pornographic pictures closely resembling Paula — they also include
Paula’s full name. One of them shows her naked and masturbating. On another picture she is
having sex with her professor. Paula’s parents reach out to a lawyer, who puts the university on
notice, but they refuse to act. The pictures are exhibited in the facilities of the university for a full
week, open to the public.

104. A day before graduation, the university sends out an email to all graduating
students, instructing them not to bring “large objects which could interfere with the proceedings
or create discomfort to others in close, crowded spaces shared by thousands of people.” The
next day however, Emmet walks at the ceremony — together with three friends and cheered on by
other students in the crowd they carry the mannequin across stage. The university claims later
that they were unable to intervene. They do, however, decide to bestow Magna Cum Laude on

Emmet for his “outstanding work beyond which is required for the degree.”



B. Columbia’s Policy and Practice Is Gender-Biased Against Males.

i. Title IX Bans Sex-Based®® Stereotyping and Overgeneralization.

98.  With Title IX, Congress tried “to avoid the use of federal resources to support

discriminatory practices” and “to provide individual citizens effective protection against those

practices”®’

99.  One of the most important aspects, to enforce such an environment free of
s 88

discriminatory practices is the ban of “sex-based stereotyping and overgeneralization”.

a. What is Sex-Based Stereotyping and Overgeneralization?

100. Sex-based stereotyping consists of ascribing gender roles and the expectation to
behave according to these roles to all women and men,* they are constructed in a binary way.

Such ascribed stereotypical gender roles contain non-sexual behavior as well as sexual behavior.

8 «Sex-based” in the sense of “gender-based” (Compare Nungesser vs. Columbia, Memorandum and Order, p.
9,10). Governmental agencies such as the U.S. Equal Employment Opportunity Commission (EEOC) which, in its
own words, “is responsible for enforcing federal laws that make it illegal to discriminate against a job applicant or
an employee because of the person'’s race, color, religion, sex (including pregnancy), national origin, age (40 or
older), disability or genetic information.” (https://www.eeoc.gov/eeoc/, accessed April 19, 2016) use the terms “sex-
based discrimination” synonymously with “gender-based discrimination” (compare
https://www.eeoc.gov/laws/types/sex.cfim, accessed April 19, 2016). Also, the U.S. Department for Education’s
Office of Civil Rights uses the term “based on sex” synonymously to “based on gender” in its 2011 “Dear Colleague
Letter” which clarified the fact that the OCR’s Title IX interpretation includes the responsibility for schools and
universities to regard sexual assault and rape as a violation of civil rights and adjudicate these cases. For clarification
purposes and to avoid misunderstandings this complaint uses the term “gender-based” whenever not explicitly citing
or referring to an existing discourse as it does in this section. The term “sex-based” in this section is taken from
Cornelia Pillard (see below), whose important comment on gender discrimination is discussed here. Nowhere in this
complaint is the use of the term “sex-based” intended to mean “based on an act of sex”.

87 Canon v. Univ. of Chicago, Opinion, p. 7f.

% Pillard, Cornelia: OQur Other Reproductive Choices: Equality in Sex Education, Contraceptive Access, and Work-
Family Policy (2007). 56 Emory L.J. 941, 948 (2007). http://scholarship.law.georgetown.edu/cgi/viewcontent.cgi?
article=1191&context=facpub, accessed April 21, 2016.

8 Sex-role beliefs become sex-role stereotypes when individuals employ those sets of behaviors as rules to be
applied to all males and females.” (http://psychology.jrank.org/pages/575/Sex-Roles.html#ixzz446hCnZgT,
accessed April 24,2016)
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101.

b. Why Sexual Stereotyping Violates Title IX.

Judge Cornelia T. Pillard, United States Circuit Judge of the United States Court

of Appeals for the District of Columbia Circuit, highlights why this kind of stereotyping violates

Title IX:

The Supreme Court's recent equal protection jurisprudence sets a very high bar
against sex-based stereotyping and overgeneralization. Under a line of cases

culminating in United States v. Virginia (VMI),”° even statistically accurate
generalizations about “typically male or female tendencies” — such as men's

greater

aggressiveness versus women's comparatively more cooperative

temperament, or men's tendency to harass and women's victimization by sex

harassment — cannot be grounds for official, sex-based discrimination. °"

(Emphasis added)

Judge Pillard explains why sex-based discrimination is considered unconstitutional:

VMI builds on a long line of precedent that treats even laws enacted ostensibly to

favor or protect women as unconstitutionally discriminatory due in large part to

the stereotypes they perpetuate. (...) It thus recognizes that sex-role stereotyping

is itself harmful because it projects patriarchal messages that make discrimination

at once more likely and less apparent.”* (Emphasis added.)

ii.

102.

Columbia’s Policy Also Bans Sex-Based Stereotyping As A Type of
Gender-based Harassment.

The ban of sex-based stereotyping is also at the core of Columbia’s policies

dealing with gender-based misconduct. In its 2013 Policies (2013-1 Policy and 2013-8 Policy)

Gender-based misconduct is defined as follows:

“Acts of verbal, nonverbal, or physical aggression, intimidation, stalking or hostility

based on gender or gender-stereotyping constitute gender-based-harassment.

2993

(Emphasis added.)

103.

The 2014-8 Policy states similarly:

“Acts of aggression, intimidation, stalking, or hostility based on gender or gender-
stereotyping constitutes gender-based harassment. (...) To constitute harassment,

%518 U.S. 515 (1996)
1 1d. at 541, 544, 550

%2 pillard, Ibid.

% Policy 2013-1, p. 3, and, identical, in 2013-8, p. 5.
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the conduct must unreasonably interfere with an individual’s education or
educational activities or create an intimidating, hostile, demeaning, or offensive
academic or living environment.””* (Emphasis added.)

iil. Sexual Stereotyping is a Form of Gender-Based Harassment
According to the Department of Education’s Office of Civil Rights.

104. Columbia’s policy almost literally adapts the definition supplied by the
Department of Education’s Office of Civil Rights in their so-called “Dear Colleague Letter”
from April 2011:

Title IX also prohibits gender-based harassment, which may include acts of verbal,

nonverbal, or physical aggression, intimidation, or hostility based on sex or sex-

stereotyping, even if those acts do not involve conduct of a sexual nature.’
(Emphasis added.)

iv. The Stereotype of the (Serial) Rapist As the Sex-Driven Male.

105. One of the most enduring sex-based stereotypes in our society ascribes different
sexual needs to men and women: Men, according to this stereotype, are sex-driven. Their sole
aim is to have sex as often as possible; they desire — assuming heterosexuality — women
constantly.”®

106. A “rapist” and even more so a “serial rapist” represents the most negative example
of the sex-driven men: Not getting what he needs he takes it with violence.”’ To iterate the
difference here: Serial rapists obviously exist, but the idea that all men are sex-driven and have
to constantly control their sexuality in order not to become rapists presents “sex-based
stereotyping and overgeneralization” in the way described above. Like any sex-based stereotype,
it is in itself harmful because it “makes discrimination at once more likely and less apparent™ and

therefore represents a violation of Title IX.

* Policy 2014-8, p.20.

% United States Department of Education — Office for Civil Rights: Dear Colleague Letter on Sexual Violence from
April 4, 2011, p. 3, footnote 9.

% Compare: http://www.psychalive.org/sexual-stereotyping/, accessed April 24, 2016.

°7 Compare the definitions from the urban dictionary below.
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V. Columbia’s Policies and Practice Perpetuate the Stereotype of the
Sex-Driven Male.

107. It is exactly that sex-based stereotype of males that governs the policy and the
current practice with regard to gender-based harassment and sexual assault at Columbia.

108.  While Columbia’s 2013 Policies states that “gender-based misconduct can be

2398

committed by men and women™" there is no indication that sexual assaults, sexual and gender-

based harassment against men committed by women are systematically addressed, investigated

and punished by Columbia:

(a) Even though nationwide studies show that almost as many males as
females report being victims of sexual violence® and 46% of male victims report female
perpetrators'®, there is no known case at Columbia of any female ever being accused, let alone
being disciplined for gender-based misconduct or sexual violence.

(b)  The three examples for gender-based misconduct/sexual violence provided
in Columbia’s Policies'®! show two heterosexual male perpetrators and two female victims plus
one case in which both perpetrator and victim are obviously gender non-conforming (signaled by
the use of the pronoun “their”). The possibility of male victims of female perpetrators is not
mentioned at all.

(c)  Just as discriminatory is the exclusion of an entire form of sexual violence

that affects predominantly men: While Columbia’s definition of “sexual assault -- non-

% Columbia Policy 2013-1, p. 4, Policy 2013-8, p. 2.

% In 2011 the Center for Disease Control and Prevention reported results from the National Intimate Partner and
Sexual Violence Survey (NISVS), one of the most comprehensive surveys of sexual victimization conducted in the
United States to date. The survey found that men and women had a similar prevalence of nonconsensual sex in the
previous 12 months (1.270 million women and 1.267 million men). (Compare: Lara Stemple and Ilan H. Meyer, The
Sexual Victimization of Men in America: New Data Challenge Old Assumptions, 104 AM. J. OF PUBLIC
HEALTH (June 2014, p. €19.)

1% Compare Stemple, Meyer p. e21.

%1 policy 2013-1, p. 6,7, Policy 2013-8, p. 4,5 Policy 2014-8, p. 21.
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consensual sexual intercourse” resembles the FBI’s in 2012 revised definition of rape'® it still

focuses on the penetration of the victim. This -- as the authors of the above mentioned study
rightfully see as problematic -- “excludes victims who were made to penetrate.“'® The kind of
sexual violence -- “made to penetrate” -- which predominantly affects male victims and
predominantly is applied by female perpetrators plays no role within the Columbia policy.”!%

109. Excluding the possibility of female perpetrators constitutes the underlying bias
that results also in the complete absence of the issue of “false accusation” from the school’s
policy and its current practice in dealing with sexual assault.'®®

110. The extent of Columbia’s gender bias that perpetrates the stereotype of “the male
perpetrator” and “the female victim” and its blindness towards gender-based and sexual violence
and harassment with female perpetrators and male victims is illustrated in its sexual respect

program that was mandatory for every student in the academic year 2014-2015. Even though it is

the stated goal of this program to raise awareness and to prevent any form of gender-based

106

misconduct ~° male victims and female perpetrators are blatantly absent: None of the six

107

videos "’ of Columbia’s Sexual Respect video option focused on the issue of gender-based

192« 2012 the FBI revised its 80-year-old definition of rape to the following: “the penetration, no matter how
slight, of the vagina or anus with any body part or object, or oral penetration by a sex organ of another person,
without the consent of the victim.” (Stemple, Meyer, p. €19). Compare Columbia’s ,,definition of sexual assault —
non consensual sexual intercourse* from its 2013/2014 Policies (Policy 2013-1, p. 5; Policy 2013-8, p. 3, Policy
2014-8, p. 19): “Any form of intercourse (anal, oral or vaginal), however slight, with any object without consent.
Intercourse means: vaginal penetration (however slight) by a penis, object, tongue or finger, anal penetration by a
penis, object, tongue or finger: and oral copulation (mouth to genital contact or genital to mouth contact).”

19 Stemple, Meyer, p. €21.

1% Ibid. The authors also point out the consequences of this kind of gender-bias: ,, Therefore, to the extent that males
experience nonconsensual sex differently (i.e., being made to penetrate), male victimization will remain vastly
undercounted in federal data collection on violent crime.”

19 The existence of false allegations - of which predominantly men are victims - is completely ignored in
Columbia’s policies as well as in the recently developed sexual respect program, which is mandatory for every
student at Columbia.

1% The 2014-8 Policy states in relevant part (Emphasis added): “Columbia University, Barnard College, and
Teachers College are committed to fostering an environment that is free from gender-based discrimination and
harassment, including sexual assault and all other forms of gender-based misconduct. The University recognizes its
responsibility to increase awareness of such misconduct, (...)

"7 The following six videos were featured:
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harassment or gender-based misconduct, as Columbia’s policies would suggest. Rather all of

them focused on the topic of “violence against women”.'%®

C. Sulkowicz’s Actions Constitute Gender-Based Harassment, Sexual Harassment and
Intimate Partner Violence, a Form of Gender-Based Misconduct.

i. Calling An Innocent Person A “Rapist”/ “Serial Rapist”
Constitutes Gender-Based Harassment.

111. Columbia’s gender-blindness in recognizing that males can be victimized by
female perpetrators is shown by the fact that Columbia never took action against Sulkowicz’s

harassment. Sulkowicz repeatedly falsely called Paul a “rapist” or “serial rapist* in public.'®

o  “Violence against women—it's a men's issue”
(http://www.ted.com/talks/iackson katz violence against women it s a men s issue?language=en )
e  “Re-thinking Sexual Assault Prevention in High School and College: John Kalin at TEDxColbyCollege”
(https://www.youtube.com/watch?v=dRuPFmo15Tk)
o  “Who are you?” (http://www.whoareyou.co.nz)
¢ “Find your voice against gender violence”
(http://www.ted.com/talks/meera_vijayann_find your voice against gender violence?language=en)
e Tony Porter: A call to men” (https://www.youtube.com/watch?v=td1PbsV6B80)
e “Words Speak Louder than Actions” (https://www.youtube.com/watch?v=-VBIQJFe Ik)
(All links accessed April 20, 2016)
1% Accordingly, in all five talks featured in the videos as well as in the training film exclusively men appear as
actual or potential perpetrators of violence.
Sexual violence against women, its prevention and strategies to combat violence against women were the main focus
of all five talks and of the training video. Three of the talks identified traditional masculinity as the main cause of
violence. The main goal of at least three of the talks was to empower men to become allies in the fight against
violence against women. The training film showed how women and men can intervene to prevent that a woman who
gets drunk becomes a victim of sexual assault.
Sexual harassment, intimate partner violence, and sexual assault against men were not addressed at all. In cases
where men were identified as victims, they were identified as victims of outdated traditional concepts of masculinity
that were conveyed to them by other men (fathers, coaches or male peers).
Women, on the contrary, were featured only as victims and survivors of sexual violence, activists and bystanders —
not as (potential) perpetrators. This way male victims of female perpetrators are made invisible. Instead of raising
awareness and educating students and staff about the special needs of male victims, Columbia perpetuates the
gender-based stereotype of the female victim and the male perpetrator and thus discriminates against all male
students. They do so despite the fact that studies have found that up to 46% of male victims report a female
perpetrator.
1 1n at least the following instances Sulkowicz falsely called Paul a “rapist” or a “serial rapist”. For most readers of
the Bwog article on campus, Paul was already identifiable in January 2014 as the individual Sulkowicz was
accusing. After Paul was identified by Sulkowicz as being one of the men on the infamous “rapist lists” in May 2014
and at the latest after Columbia Spectator had published Paul’s full name May 16, 2014, Paul’s name was public
knowledge and in any subsequent statements it was clear that Sulkowicz referred to him (emphasis in the following
quotes added).
o “My rapist—a serial rapist—still remains on campus, even though three of the women he assaulted reported
him to my university’s Office of Gender-Based and Sexual Misconduct,” Sulkowicz said in a press release.
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112.  Just as the term “whore” used towards a woman not working as a prostitute, the

terms “rapist” or “serial rapist” used toward an innocent male present “an act of verbal

» 10 " quch acts are

aggression, intimidation and hostility based on sex or sex-stereotyping
according to the Office of Civil Rights defined as gender-based harassment and are actionable

according to Title IX.

Source: Columbia Spectator, April 7, 2014: Columbia junior speaks at launch of Sen. Gillibrand's effort to fight
sexual assault on college campuses (hitp://columbiaspectator.com/2014/04/07/columbia-junior-speaks-launch-
sen-gillibrands-effort-fight-sexual-assault-college).

e  With regard to the so-called “rapist list” on which Paul was listed as a “serial rapist”: Sulkowicz identified him
on the list, she is quoted as follows: She said that she did not know who was behind the graffiti, but that the list
included the name of the man who had assaulted her.

Source: New York Times, May 13, 2014: List of Names in Sex Assaults Roils Columbia
(http://www.nytimes.com/2014/05/14/nyregion/list-of-names-in-sex-assaults-roils-columbia.html).

o Sulkowicz identified one of the men on the list as her attacker.

“My rapist is a part of this community. I don’t feel safe knowing (he’s) around,” she said in a phone interview.
The man she identified as her rapist has allegedly been the subject of three separate formal sexual assault
complaints.

Source: Fusion, May 16, 2014: Students Allege That Rape Goes Unpunished at Columbia University
(http://fusion.net/justice/story/students-allege-rape-unpunished-columbia-university-687212).

o “Isee him around campus, and it’s really scary, because I know what he’s capable of,” Sulkowicz said. “... 1
know he’s going to continue to rape other women on campus.”

Source: Al Jazeera, May 19, 2014; Why college rape victims don’t go to the police
(http://america.aljazeera.com/watch/shows/america-tonight/articles/2014/5/19/why-college-
rapevictimsdonatgotothepolice.html).

o ES: (...) then I met another woman who said that the same person who had raped me had engaged with intimate
partner violence with her over an extended period of time. And we ended up meeting another woman who'’d
been raped by him.

Source: The Indypendent, June 12, 2014: ‘There Was No One For Me To Turn To’
(https://indypendent.org/2014/06/12/%E2%80%98there-was-no-one-me-turn-t0%E2%80%99).

o One, Emma Sulkowicz, is a student at Columbia University and she said she was raped by another student in
her dorm. She said her attacker was not punished and he went on to sexually assault three other women.
Source: WNYC, August 13, 2014: Senator Calls for Support, Transparency for Campus Sex Assault Victims
(http://www.wnyc.org/story/gillibrand-support-sexual-assault/).

e ES: The man who raped me and all of these other women is a serial rapist. It’s not a hookup culture that’s
causing it. He has systematically attacked women.

Source: MSNBC, August 29: I Just Want My Campus Back (http://www.msnbc.com/ronan-farrow-daily/i-just-
want-my-campus-back).

o  EMMA SULKOWICZ: I mean, in the end of the day, my rapist is still here. (...) And I feel like, what good are
these policies when my serial rapist is still on this campus potentially attacking more students?

EMMA SULKOWICZ: Yeah, until—I will carry the mattress with me to all of my classes, every campus
building, for as long as my rapist stays on the same campus with me.
Source: DemocracyNow, September 9, 2014: "We Will Not Be Silenced": Students Denounce Rape at
Columbia as Schools Face Scrutiny for Inaction
(http://www.democracynow.org/2014/9/16/we_will not be_silenced_students , Video and transcript)
"% Dear Colleague Letter, Office of Civil Rights, October 26, 2010, Page 7
(http://www2 .ed.gov/about/offices/list/oct/letters/colleague-201010.pdf).
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ii. The Term ‘Rapist’ as a Gendered Slur.

113. Sex-based and gender-based stereotypes are never constructed completely
symmetrical. However, similar to “whore,” “rapist” is a term, that can either describe a fact — a
person is offering sexual service / a person having committed sexual violence against another
person — or be used as a gendered slur'!: “You dress / dance / act like a whore” is a gendered
slur, a form of verbal abuse that is only directed at women, because it criticizes an alleged
behavior that violates the social norms of “how a woman should behave.” To describe a woman,
who does not work as a prostitute, as a whore, aims to demean her and accuse her of violating
assumed female virtues (like chastity, restraint in sexual activities, rejection of promiscuous
behavior) and instead equates her with a standard, sex-based, misogynist stereotype (“women are
whores™). See Doe v. East Haven Bd. Of Education, 200 F. App’x 4, 48 (2d Cir. 2006) (calling a

woman “a slut” or “a whore” “reflect sex-based stereotypes™).

a. “Rapist” 1s a Gender Specific Term.

114. Although persons of any gender may be perpetrators, or victims, of sexual

112 ¢

assault, "~ “rapist” is a term that in common usage is exclusively applied to men.'"? This holds

true despite the fact that jurisdiction has started to recognize that women also can be perpetrators

"' Or as courts have rightly found: ‘whore’ is a name “that “reflect[ed] sex-based stereotypes™); T.Z. v. City of New
York, 634 F. Supp.2d 263, 266 (E.D.N.Y. 2009). Compare Nungesser vs. Columbia Memorandum and Order, p. 12.
Note that ‘sex-based’ is used in the meaning of ‘gender-based’ here, not in the meaning of “based on a sexual act”.
"2 Nungesser vs. Columbia, Memorandum and Order, page 11, footnote 8.
'3 Just as the term “whore” in common usage needs a gender specific qualifier to apply it to males (“man-whore,”
“male-whore”), a female qualifier is used in most cases to describe a woman accused or convicted of rape (“female
rapist”), even though the subsequent use of gender specific pronouns (“she,” “her,” etc.) makes sufficiently clear
that the “rapist” in these cases is a female. Results from a Google search include the following quotes:
o  “Seattle police acknowledged to KOMO-TYV that an arrest of a female rapist is unusual.”
(http://www huffingtonpost.com/2014/09/15/chantae-gilman-woman-rapes-man-seattle_n_5824456.html)
e “Female rapist faces jail after being found guilty of running paedophile ring which subjected five young
children to horrific abuse over more than a decade.” http://www.dailymail.co.uk/news/article-
3176340/Woman-faces-jail-guilty-running-paedo-ring.html#ixzz445yjMEDF
o A FEMALE rapist could spend the rest of her life behind bars after helping to carry out an hotrific two-
hour sex attack on another woman. (http://www.thesun.co.uk/sol/homepage/news/75761/Female-rapist-is-
caged-for-life.html)
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of sexual violence and even rape and despite the fact that in reality men are just as likely to fall
victim to sexual violence as females and that 46% of male victims of sexual violence report a
female perpetrator. Stemple and Meyer observe that “(t)he conceptualization of men as
perpetrators and women as victims remains the dominant sexual victimization paradigm, "'

provided that crimes such as “made to penetrate” that are gender specific to male victims are

included in surveys. 13

b. Dictionaries Provide Gendered Definitions of the Term “Rapist.”

115. The common “conceptualization of men as perpetrators and women as victims” of
rape / sexual violence is reflected by the following definitions.

116. According to the Merriam-Webster dictionary, rape is “unlawful sexual activity
and usually sexual intercourse carried out forcibly or under threat of injury against the will

usually of a female or with a person who is beneath a certain age or incapable of valid consent.”

However, the two examples that the Merriam-Webster dictionary provides reference a male

perpetrator and a female victim: “He is accused of raping the girl” and “She was raped by a

fellow student. ”116(Emphasis added.)

117. While Black’s Law Dictionary'!” points out that the victims of rape are “usually”
females, it clearly uses a gender specific male pronoun (“his”) to describe the perpetrator in its
definition of the term “rape”:

Unlawful sexual activity with a person (usu. a female) without consent and usu.

by force and by threat. Rape includes unlawful sexual intercourse without consent
after the perpetrator has substantially impaired his victim by administering,

114 Stemple, Meyer, p. e19.

" Ibid.

116 http://www.merriam-webster.com/dictionary/rape (emphasis added).

7 Regarding the validity of definitions provided by “Black’s Law Dictionary” for legal arguments compare p. 9 of
Nungesser vs. Columbia, Memorandum and Order.
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without the victim’s knowledge or consent, drugs or intoxicants for the purpose of
preventing resistance. 18

¢. The Term ‘Rapist’ Used as a Slur.

118. When not used in the factual sense, as defined above, “rapist” constitutes one of

the worst insults, as the definitions provided by the “Urban Dictionary” prove. Most "’

explanations are like the following:

“Somebody sad enough not to be able to get any sex, so they go about their
business by forcing themselves on women.*

“The worst kind of scum on this cruel word next to pedophiles. Willing to hurt
people (mainly of the female sex) mentally and physically to accomplish their
own sick sexual needs.”

“A sick pervert who is obsessed with sex so much that he's willing to hurt women
for it.

“Rapists fall in between child molester (the worst) and terrorist (the third worst)
in the top ten SCUMBAGS list.” '%°

d. Sulkowicz Used the Terms “Rapist” and “Serial Rapist” As Gendered
Slurs.

119. Other than claimed, Sulkowicz did not use the term “rapist” “because of his

[Paul’s] conduct towards her”'?!

— because there was no such conduct: Paul never raped
Sulkowicz, Columbia exonerated him after a thorough lengthy investigation, the police declined
to even investigate due to the lack of reasonable suspicion.

120. Sulkowicz’s use of the term “rapist” thus was not based on an actual event, rather
she invented an event in order to stigmatize Nungesser as a rapist. '** Phrased differently,

Sulkowicz’s behavior was in no way different to a person who tries to discredit a woman as a

“whore” by using made up stories regarding her sexual behavior.

18 Black’s Law Dictionary (Bryan Garner, et al., eds., 10th ed. 2014, p. 1450). Emphasis added.

19 Apart from the few factual and gender-neutral descriptions like “a person who forces sex upon another”.

120 http://www.urbandictionary.com/define.php?term=rapist.

21 Nungesser vs. Columbia, Memorandum and Order, p.11

122 Even worse: she persuaded other women to level false accusations against him. These accusations were also
found to be false by Columbia; however, they never included another accusation of rape.
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121. Particularly, Sulkowicz’s use of the term ‘serial rapist’ makes this even more
obvious. There was never an accusation of serial rape against Paul. The other allegations made
against Paul in collusion with Sulkowicz — and from which Paul was similarly exonerated —
made no mention of a non-consensual intercourse i.e. rape. Thus, a use of the term ‘serial rapist’
to describe a factual conduct is completely out of question.

iii. Spreading False Rumors of a Sexual Nature Constitutes Sexual Harassment,

122. “Spreading rumors of a sexual nature,” according to the Office of Civil Rights, is

123 The defamation of an innocent male as a

a form of sexual harassment prohibited by Title IX.
“rapist” / “serial rapist” verbally, in writing and drawing constitutes sexual harassment and is
prohibited by Title IX. Defendant Columbia contributed to the spreading of these rumors —

among others -- by publishing them on a university owned website.

iv. Threatening Former Sexual Partners Constitutes Intimate Partner
Violence, A Form of Gender-Based Misconduct.

123. In accordance with Title IX, Columbia University policy recognizes intimate

2% as a form of gender-based misconduct.

partner violence'

124. As described above, Sulkowicz showed a pattern of behavior that intimidated,
humiliated, isolated, threatened, blamed and frightened Paul, her former partner in an intimate
relationship, which according to Columbia’s definition constitutes intimate partner violence, a

form of gender-based misconduct.

125. Intimate partner violence is defined as

12 Compare: ,, Thus, sexual harassment prohibited by Title IX can include conduct such as (...) spreading sexual
rumors (...). Source: Dear Colleague Letter, 2010, page 6.
(http://www2.ed.gov/about/offices/list/ocr/letters/colleague-201010.pdf, accessed April 19, 2016). Emphasis added.
12t Compare: “Gender-based misconduct comprises a broad range of behaviors focused on sex and/or gender
discrimination that may or may not be sexual in nature. Sexual harassment, sexual assault, gender-based harassment,
stalking, and intimate partner violence are forms of gender-based misconduct under this policy. (...) Gender-based
misconduct can be committed by anyone regardless of gender identity, and it can occur between people of the same
or different sex or gender."(2013-1 Policy, p. 4; 2013-8 Policy, p. 2, emphasis added)
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The use of physical violence, coercion, threats, intimidation, isolation, stalking, or
other forms of emotional, sexual or economic abuse directed towards a partner in
an_intimate relationship (...). This includes any behaviors that intimidate,
manipulate, humiliate, isolate, frighten, terrorize, coerce, threaten, blame, hurt,
injure, or wound someone. Intimate partner violence can be a single act or a
pattern of behavior in relationships.

126. The policy explicitly includes sexual relationships that have already ended and

those that only existed briefly.'?

V. Sulkowicz’s Pornographic Prints of Paul Constitute Sexual Harassment.

127. Sulkowicz’s extremely graphic prints of Paul constitute sexual harassment and are

prohibited by Title IX:

Thus, sexual harassment prohibited by Title IX can include conduct such as (...)
displaving or distributing sexually explicit drawings, pictures, or written materials
(...) of a sexual nature.”'?°

128. By exhibiting those prints on its campus and awarding credits for their production,
Columbia was not only deliberately indifferent to sexual harassment on its campus, it became an
active part in Sulkowicz’s sexual harassment campaign against Paul.

vi. Why False Accusations Constitute Gender-Based Harassment.

129. In criminal law false accusation is a serious crime, albeit rarely prosecuted in
sexual assault cases. For the almost exclusively male victims a false accusation of rape is highly

traumatic'?’ and hugely damaging to their public reputation. All serious studies assume that false

123 «“Intimate partner relationships are defined as short or long-term relationships (current or former) between
persons intended to provide some emotional/romantic and/or physical intimacy.” (2013-1 Policy, p. 4; 2013-8
Policy, p. 2, emphasis added)

ZDear Colleague Letter, 2010, Page 6. Emphasis added.

127 Families Advocating for Campus Equality (FACE): Proposed Amendments to the CAMPUS
ACCOUNTABILITY AND SAFETY ACT
(http://nebula.wsimg.com/8b866a2382352e7b8c644a811126e1dc?AccessKeyld=3095010B378753E0B4A8&dispos
ition=0&alloworigin=1, accessed April 24, 2016) p. 5.
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accusations occur — estimating at between 8 and 10%'?®* of police reports of sexual violence are
false accusations.'”’

130. However, the Columbia University policy does not include any kind of
investigation and sanctioning against those that file false accusations. False accusation plays no
role whatsoever in Columbia’s practice in dealing with gender-based misconduct, despite the fact
that 1 out of 11 (9%) reports at Columbia in the category of ‘“Non-consensual Sexual
Intercourse” " in the 2013/2014 academic ye:ar131 and 1 out of 10 (10%) in the 2014/2015
academic year'** were admittedly false and recanted by the accusers.

131. The complete absence of any recognition of that traumatizing experience is also
the reason why Columbia has no procedure whatsoever to support those students that were
exonerated of the accusation of sexual violence.'*

132.  As shown above, Columbia’s practice in dealing with sexual violence
systematically precludes the possibility of female perpetrators and male victimization through —
among others — “being made to penetrate” and “false accusation.” Thus, Columbia’s institutional

practice is largely based on the stereotype of the active, voracious, aggressive male and the

passive, restrained, non-aggressive woman -- in short: of male perpetrators and female victims,

128 phillip N.S. Rumney shows in his review of the literature on false rape charges that serious studies converge
around a rate of eight to ten percent (Phillip N.S. Rumney: False Allegations of Rape in Cambridge Law Journal 65
(1), 2006, pp. 128-158. Online available under http://eprints.uwe.ac.uk/6478/1/Download.pdf, accessed April 19,
2016.)

129 With college investigations these figure should be even higher, considering there are no real risks of punishment
for the false accuser.

1% «“Non consensual sexual intercourse” is Columbia’s term for rape in its policies and proceedings.

B! Columbia University Gender-based Misconduct Prevention and Response, September 21, 2015, p. 27. These
cases of admittedly false accusations are complimented with another 27% (3 out of 11) of the accusations that were
found not credible and ended with a finding of ,,not responsible”.

132 Columbia University Gender-based Misconduct Prevention and Response, September 21, 2015, p. 15. In this year
30% (3 out of 10) of the allegations ended with a formal acquittal of the accused students after an investigation.

133 Neither Columbia’s policies nor their practice contain any provision for an accused once he is exonerated: In
Paul’s case the so-called interim measures were never factually lifted, thus punishing an innocent man, and he was
never publicly rehabilitated. In fact, citing FERPA, Columbia admins repeatedly refused to comment on the case in
Paul’s favor, while no such limitations were in support of Sulkowicz when it came to Professor Kessler statements
and the publication of defamatory statements on the website of the IRWGS.
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which is a sex-based stercotyping and overgeneralization that is discriminatory and a clear
violation of Title IX.

D. Columbia Applies its Speech Codes Differently to Men.

133. Threatening, intimidating and isolating a former sexual partner, calling an
innocent man a “rapist” and a “serial rapist,” spreading rumors of a sexual nature and exhibiting
pornographic material depicting a real person without consent constitute clear violations of both
Title IX and Columbia’s policies. Paul was constantly reminded of and held under a
confidentiality order with the threat of disciplinary action that ultimately could endanger his
college education and his visa status.** At the same time no such restrictions were imposed on
Sulkowicz. On the contrary, her actions were endorsed and enabled by Columbia.

134.  According to its own policy, Columbia aims to allow “the maximum freedom of
expression consistent with the rights of others.”'** However, Columbia University restricts this
free speech on a daily basis, exactly in order to protect “the rights of others.” While there is no
known case of any females ever being disciplined for violations of these speech codes,'*
Columbia has in the past disciplined exclusively male students for phrases such as “Don’t be a
pussy” and enforced its speech codes'’. The fact that Sulkowicz called Paul, who was found
innocent by the university, countless times “a rapist” and “a serial rapist” for over a year in

public, her threats to his safety and her attempts to isolate, intimidate and ridicule him by

spreading false rumors, and publishing pornographic prints of him without his consent, went

"* In case of suspension or expulsion Paul would have lost his visa status and would have had to leave the country
immediately leaving him with no reasonable recourse to clear his name.

1% Compare Nungesser vs. Columbia, Motion to dismiss, p.21.

1% These speech codes are found in its policies that deal with gender-based misconduct as well as in the Rules of
Conduct.

7 Morey, Alex: Now That It’s Being Sued, ‘Red Light’ Columbia Cozies Up to Free Speech. Fire, September 1,
2015 https://www.thefire.org/now-that-its-being-sued-red-light-columbia-cozies-up-to-free-speech/. Accessed April
24,2016
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without any university intervention shows Defendant’s gender-based discriminatory application
of university policy.

E. Paul Nungesser Was Deprived of Educational Opportunities.

i. Before Paul Became The Victim of Gender-Based Harassment, Paul Fully
Took Advantage of Columbia’s Educational Opportunities.

135. In April 2013, before the false accusations were leveled against him, Paul was an
active participant in the Columbia community, taking full advantage of its campus resources, its
social connections as well as professional and pre-professional opportunities. He had just
finished filming his first short film as director of photography and was preparing to do more film
work in Los Angeles through connections he had made at Columbia. His coursework only
presented one part of his time spent engaging with Columbia -- his education there was
complemented by participating in countless extracurricular activities, ** optional academic
opportunities and taking advantage of its incredible on-campus resources, such as COOP, an
outdoor orientation program, a film collective he co-founded, the John Jay Scholars program and
receiving support from the Gatsby Arts Grant.

il After the Beginning of the Harassment Campaign That Was Allowed

and Supported by Columbia, Paul was Deprived of Numerous
Educational Opportunities.

136. As a result of the gender-based hostile educational environment created by
Columbia and Defendants Bollinger, Kessler, Vu-Daniel, and Hirsch, including but not limited to
Columbia allowing Sulkowicz to carry around a mattress and to falsely accuse Paul of being a

“rapist,” everyday life for Paul was stressful, as he became socially isolated, subject to threats

1% paul among other activities hosted a weekly radio show on the WBAR college radio in fall 2011 and spring 2012.
He designed the sets for two theatre productions, “The Blind” (April 2012) and “A Bright Room Called Day”
(October 2012) as well as the set design for TEDx Columbia College (October 2012) and worked as an assistant to
set designer and Barnard theatre professor Sandra Goldmark.
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and was deprived of educational opportunities. Paul was treated as if he were effectively guilty,
faced constant harassment and was left on his own to deal with the fallout of the Columbia

supported campaign against him.

a. Threats by Sulkowicz and Her Followers Made Paul Reasonably
Fearful for His Safety and His Physical Well-Being.

137. The hostile educational environment fostered by Columbia and Defendants
Bollinger, Kessler, Vu-Daniel and Hirsch resulted in Paul’s suspensions from ADP and COOP
and included threats made to Paul’s safety and well-being. Sulkowicz publicly threatened Paul,
stating, “[i]t’s not safe for him to be on this campus.”*** Further threats to Paul were posted to
Sulkowicz’s public Facebook page, which has approximately 1,900 friends/followers. The first
post was made by a friend of Emma Sulkowicz’s named Jay Good, appearing in September 2014,
which stated in relevant part, “I'm only pissed that I'm not in NY to CUT HIS THROAT
MYSELF.” Jay Good posted again on December 22, 2014, at 1:40 pm, stating in relevant part
that Paul “needs to practice silence or suicide before he gets dealt with accordingly.”
Sulkowicz publicly “liked” the post by commenting with a “thumbs up” icon. This post and her

“like” remained publicly posted:14°

1% See Kaminer, Ariel: Accusers and the Accused, Crossing Paths at Columbia University. NY Times, December
21, 2014. http://www.nytimes.com/2014/12/22/nyregion/accusers-and-the-accused-crossing-paths-at-
columbia.html? r=0, Accessed April 24, 2016.

19 Statements evidenced by following screenshots from a) Jay Good’s post and b) Sulkowicz’s “like* of the same
post as of April 22, 2015.
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Marybeth Seitz-Brown rage. fuck that abuser, and fuck the NYT for its scare #
quotes around 1PV, this is bullshit. sending you love and fury and whatever else

you need.

December 22, 2014 at 12:37pm - Like - €9 6

Jay Good didnt read the article but what | do know is that the he needs to
practice silence or suicide before he gets dealt with accordingly. Happy Holidays!

December 22, 2014 at 1:40pm - Like » 91

John Pulice If only the Columbia process had worked so he'd be the subject of
actual justice instead of "mob justice”
December 22, 2014 at 1:50pm - Edited - Like - & 1

PV. this is

u-ry and whatever else

quote
you need.
December 22, 2014 at 12:37pm - Like - {5 6

. f X
Jay Qooq didnt read ’t??e Emma Sulkowicz likes this. t the he needs to '
practice silence or suicidd prdingly. Happy Holidays!
December 22, 2014 at 1:40pm - Like - €9 1

John Pulice If only the Columbia process had worked so he'd be the subject of
actual justice instead of "mob justice"
December 22, 2014 at 1:50pm - Edited - Like - ¥ 1

138.  Multiple other threats were published on social media and in the commentary
sections of media, including media in New York City and Columbia’s student media, such as
Columbia Spectator and Bwog'*!, making Paul reasonably fearful for his safety on Campus.
Among those were the following:

139.  Tumblr user “theatricalhomo” from New York City blogged the following text:
“We should all know his name. (...) his name is Jean-Paul Nungesser and Facebook is Jean

Paul Ezhno”'** Tt was reblogged over 1200 times:

141 Commentators in the student media frequently called for revenge on Paul and wallowed in revenge fantasies that
endorsed prison rape for convicted rapists and also threatened Paul personally. Even though most of these offensive
comments were later deleted by moderators, they made Paul reasonably fear for his safety since it was reasonable to
suppose that while anonymous, most of the comments were written by students at Columbia.

"2 hitp://theatricalhomo.tumblr.com/post/96682277536/teenytigress-coketalk-i-am-deeply-angered-by

[55]



Emma Sulkowicz: "Carry That Weight”

teenyligrass:

coketalk:

| am deeply angered by the fact that Emma Sulkowicz (who no longar has the privilege of
anonymity) would be punished by Columbia Universily for publicly disclosing her rapist's name
more seversly than her rapist was punished for actuaily raping her.

Ws should all know his name. Not hers. Still, | am genuinely impressed with her performance
plece, and | sincerely hope it proves sffective,

His nare is Jean-Paul Nungesser, goes by Paul Nungesser and Facebook is Jaan-Paul Ezhno
{Source: coketalk, via anxietyvariety)

NOTES 12250 § MONTHS AGO

s oy -y

140. A Tumblr user with the username athousandmistingsdawns blogged the following
text: “The name of Emma Sulkowicz’s rapist is Jean-Paul Nungesser. Don’t let him have any
feeling of anonymity or security. Rapists don’t get the luxury of feeling comfortable “I8 1t was

reblogged almost 250 times by other Tumblr users, many from New York City:

' + athousandmistingdawns folgen i turmnbl

C'est la vie

“or you, a thonsand times over.*
maitl archive my writing gquotes explore
anxius:

The name of Emma Sulkowice's rapist is
Jean-Paul Nungesser. Don't let Rim Rave

any feeling of anonymity or sdcu
Rapists don’t get the fuxury njjr%. -

comfortable.

An insignificant bundle of stardust (Source: anxius) ol
p&x)Ztg with words and ashes. T L
am always inconsolable. Hopefully Tags:

you ate too. POSTED 5 MONTHS AGO WITH 233 NOTES

1 bandlo af ctavdiscr

13 hitp://athousandmistingdawns.tumblr.com/post/96599451549/anxius-the-name-of-emma-sulkowiczs-rapist-is
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141. Twitter user Jenny Treviso, an avid follower of Sulkowicz’s Mattress Project

“Carry that weight”, tweeted: “Jean-Paul Nungesser needs to fucking burn and the rest of the

assholes at fucking Columbia. Hearrythatweight ' **
L e —— v -
E‘ A Jenny Trevizo £E <5 Follow

JennyTravizo

Jean-Paul Nungesser needs to fucking burn
and the rest of the assholes at fucking
Columbia. #carrythatweight

FAVGRITE m

8:15 AM - 8 Oct 2014

142. Commentator Sergio Arellano at the NYT-Facebook page suggested using gun

violence against Paul: “4 9mm pistol is way lighter and more effective to keep away rapists... 145

. Serglo Arellano A 9mm pistol is way lighter and more effective to keep away
E rapists...
Like - Reply - 5 - September 22, 2014 at §:11pm - Edited

@ View 2 more replies

143. Twitter user @cosmicwangst from New York City enjoyed the idea of Paul

committing suicide: “Paul Nungesser, kill yourself. Seriously, kill yourself. »146

APARTMENT WITCH~ “cosmicwangst - Dec 22
b Paul Nungesser, kill yourself.

Seriously, kill yourself.

L] -~ L k| a U R T « 1

144. Tumblr user jankyjana published the following text:

I hope Jean-Paul Nungesser (the rapist at Columbia University) fears for his life.
There is no reason he should get anonymity. I hope he lays awake at night
wondering what strangers have a vendetta against him. I hope he thinks that

14 https://twitter.com/Jenny Trevizo/status/520080066823213056
https://www.facebook.com/nytimes/posts/101504639897149992comment_id=10150463995889999&offset=0&to
tal comments=24

16 https://twitter.com/cosmicwangst/status/54709358920624 1280
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everyone in the world knows what he did. I hope he feels the shame every day. |
hope he feels like he has to triple-check that the doors are locked. I hope that he
feels like he can’t walk home alone at night. I hope he never feels safe.

‘ jankyjana

| hope Jean-Paul Nungesser (the rapist at
Columbia University) fears for his life.
There is no reason he should get
anonymity.  hope he lays awake af night
wondering what strangers have a vendelia
against him. | hope he thinks that everyone
in the world knows what he did. | hope that
he feels the shame of that every day. |
hope he feels like he has to triple-check
that the doors are locked. | hope that he
feels like he can’'t walk home alone at
night. | hope he never feels safe.

Just ifke alf women do.

#tw rape  #columbia universily Hemma

2 Anmerkungen {:'3 o«

145. Twitter user (@aabeaton tweeted: “While praising Emma Sulkowicz for her

courage & bravery, let's not lose sight of making Jean-Paul Nungesser's life a living hell. 147

alexandra beaton Zaabeaton - 3. Sep.
While praising Emma Sulkowicz for her courage & bravery, let's not lose sight
of making Jean-Paul Nungesser's life a living hell

FAVORITEN
A

06:47 - 3. Sep. 2014 - Details
SchiieBen 4 Antworten 13 Retweeten & Favorisieren s+« Mehr

Antwort an $aabeaton

ﬂ c.hoped9 “Chopest! - 3, Sep.
i @aabeaton
Who cares about him he is a rapist. What ever happens to him is well deserved

Otfnen

"7 https://twitter.com/aabeaton/status/507162989795872769
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146. The selection provided above is by no means exhaustive. Among those texts not
included in this document were demands for pictures of him, which were eventually satisfied.
Due to his pictures being available online and the overwhelming harassment he had to endure
Paul reasonably feared for his safety and his well-being.

b. Paul Was Deprived of the Use of Campus Facilities.

147. Something as basic as walking across campus from one class to another became a

148 when Sulkowicz carried her mattress

constant concern. During “Collective Carry” events
across campus and was supported by her followers, Paul completely avoided being on campus
unless he absolutely had to. Yet, Columbia refused to provide even the most basic level of
support to Paul in form of a security escort, even after several threats to his physical well-being
made publicly on campus.

148. Due to the extensive harassment campaign, Paul was reasonably fearful to access
the campus resources of the dining hall, athletic center, libraries as well as the center for career
education, and he only did so when he absolutely had to. Prior to the gender-based hostile
educational environment, Paul spent several hours a day in the libraries, but after Sulkowicz
started her Mattress Project, Paul would only go there once or twice a week if he absolutely had
to and leave as soon as possible.

149. In two instances, Columbia specifically refused to protect Paul’s safety despite the
threats made against him, causing considerable emotional distress when he was obliged to use
campus facilities without appropriate safety measures. First, Paul Nungesser requested a security

escort for a sexual respect workshop he had to attend on March 26, 2015, which was part of a

new Columbia initiative that was mandatory for all Columbia students. His request was denied.

¥ Between September 2014 and April 2013 there were at least 20 of these events, sponsored by various groups on
campus, among them Columbia alumni groups, and officially registered Columbia student organizations. These
events were regularly announced on IRWGS’s Twitter account and on their website.
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Columbia administrators suggested instead he should write an essay, which would have required
substantially more time. As his participation in the program was a requirement for graduation, he
ultimately decided to attend the workshop. Second, Paul requested from Columbia public safety
a security escort during the “Second National Day of Action”, scheduled for April 13, 2015,
because he felt unsafe to walk around campus, after he was publicly defamed as a serial rapist
and threatened by Sulkowicz and her befriended activists from “No Red Tape” and “Carry that
weight”.

c. Paul Was Harassed During Classes.

150. Even attending classes had become problematic, as he endured constant
harassment and would have his photograph taken against his will while in class.

151.  On occasion of the “Day of National Action” in the fall 2014, Paul attended his
class “The American Graphic Novel.” During the class, his picture was taken by supporters of
Sulkowicz. Also several activists that were enrolled in the class had brought mattresses and
pillows to class, were staring at him throughout the class, making him fearful to participate in
class discussion thus depriving him of active participation in the class.

152.  On another occasion, Allison Herman, also a student in the graphic novel class
and an avid supporter of Sulkowicz blogged online about being in class with him while repeating
Sulkowicz’s hurtful false allegations of Paul being a serial perpetrator which caused intense
emotional distress. The fact that his every move and utterance in this class was subject to
scrutiny and would be published online, made him fearful to participate in class discussion and
even to attend class all together. Ultimately, he elected to take the class Pass / Fail only to avoid
that his poor performance affected his GPA. During this time Paul had to live under constant fear

that Sulkowicz would inspire more of her loyal followers to file false allegations against Paul. In
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It was reasonable for Paul to do so: In December 2014, shortly after Paul had decided to publicly
share his side of the story, Sulkowicz finally succeeded in convincing John Doe to file another
false allegation in which he claimed among other things that Paul had sexually assaulted him by
merely looking at him during class.

153. In December 2013, Paul was admitted to a two-semester class about urban
development and architecture of socialist and post-socialist cities. The summer 2014 part of the
class consisted a four-week travelling course, visiting Berlin, Moscow and via the Trans Siberian
Railway, Ekaterinburg and Ulaanbaatar as well as Beijing as the final destination.

154, During the first station of the trip, Berlin, two Barnard students, Jane Doe#4 and
Jane Doe#5, advocated among classmates and towards the professors that Paul should leave the
course, since they felt that the prestige of the course had been lowered due to his “bad public
reputation.”

155. Paul was also interrogated in detail by two other students, John Doe#2 and John
Doe#3 regarding the allegations, who then assembled in an unofficial tribunal, without Paul
present, to discuss among the students how to proceed.

156. Paul expressed his concerns about his mental and physical well-being on the
forthcoming trip through countries like Russia and China, during a meeting with the professor of
the class, Professor Cathy Nepomnyashchy. She dismissed his concerns, telling him that the
people who were most upset with his presence were physically inferior to Paul and thus posed no
threat to him. This remark exhibits the gender-based stereotype that male students should be able
to fight for their safety, but were in no need of protection. This behavior, clearly motivated by

gender bias, caused additional emotional distress for Paul.
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157. When Paul informed her about emotional distress, Professor Cathy
Nepomnyashchy recommended him leaving the class “since it would make everything easier for
everyone else in the class”. This suggestion would rightfully be considered as “victim-blaming”,
if it had been a female student who was a victim of mobbing by her peers.

158.  When Paul’s parents wrote in despair to Columbia’s President Lee C. Bollinger
about the inacceptable behavior by Professor Cathy Nepomnyashchy, they were dismayed to
read that according to the Office of the President “the administrators on Paul’s study abroad
program acted appropriately.”149

159. Despite all efforts by students and teachers to make him leave the class, Paul
ultimately decided to complete the course because he had earned his place there as well as a
scholarship to pay for his expenses. As a person who had proved his innocence, he felt he
deserved to attend the class. However, due to this immense emotional distress he had problems
concentrating on discussions during the trip and finally was only able to submit his final research

paper late.

d. Paul Was Precluded From Non-Academic Educational Opportunities.

160. The value of a Columbia degree consists of more than just the final number of
credit points and one’s GPA -- Columbia is very much aware of that fact and advertises itself by

highlighting its prestigious alumni network °® and its non-academic opportunities, such as

149 Email to Paul’s parents from Susan Glancy from the Office of the President, June 26, 2014.

130 The following quote from a workshop offered by Columbia’s Center for Career Education to both current
students and alumni highlights the importance of Columbia’s alumni network and Columbia’s awareness of this
importance,: “It is proven that the number one way to secure a job is through networking, but where do you start?
This session will focus on utilizing a resource immediately available at your fingertips - your CU alumni network!
Learn how to strategically conduct successful searches of your fellow Columbians and start engaging conversations
that will assist you with your job securement process.”
(https://calendar.columbia.edu/sundial/webapi/get.php?vt=detail&id=81572&con=embedded&br=cc_small,
emphasis added).
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membership at one of many student groups that are advertised on Columbia’s website or at one
of the Greek Organizations such as ADP. These opportunities all effectively vanished after
Columbia started to foster and support Sulkowicz’s gender-based harassment campaign against
Paul.

161. After his formal exoneration, Columbia never attempted to rehabilitate Paul in the
eyes of the Campus Community. Thus his membership at COOP and ADP, his two main social
peer groups before Sulkowicz filed the false allegation, effectively were terminated due to
Columbia’s failure to rehabilitate Paul. The fact that there was never any attempt to rehabilitate
an innocent student is not an accident: As comprehensive as Columbia’s policies are, they don’t
have any provisions for the rehabilitation of innocent students that went through the utterly
damaging and shameful process of being falsely accused. Again, this is a clear violation of Title
IX as well as any concept of basic fairness, since the overwhelming majority of the accused is
male and in absence of any rehabilitation they are punished regardless whether they were found
“responsible” or “not responsible” for the alleged violation of the policy.

162. Even now, almost a year after graduation, Paul is still ostracized from the alumni
network and professional opportunities that would arise from access to that network.

e. Paul Was Precluded From Attending On-Campus Career Events and
Job Opportunities Were Destroyed.

163. Due to Columbia’s knowingly fostering and supporting a gender-based hostile

educational environment for Paul Nungesser and the lack of public support for an innocent and

Another example comes from Columbia College’s annual report under the section “Creating Community”:
“Columbia College strives to build strong connections for its current and former students: connections to the
College, to one another and to their communities, both on and off campus. The College fosters connections through
residential life, student life, admissions, career and alumni programming, including alumni mentorship and
internship programs, creating a vast network that spans from College Walk across the globe.”
(http://www.college.columbia.edu/annualreport/2015)

Following the harassment and defamation campaign supported by Columbia all those resources de facto are no
longer reasonably accessible to Paul.
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exonerated student by Columbia, he was precluded from attending vital on-campus career
recruiting events hosted at Columbia through the end of classes on May 8, 2015. Prior to these
events Paul had approached Columbia’s Center for Career Education for counsel on how to
address what had happened to him including the fallout in the media connected with his name
with any potential employer. It was made clear to him, however, that potential employers
frequently look up applicants’ names online and that this would effectively render any chances of
employment void. The only advice he was given by Columbia, was not to broach the allegations
against him — an advice that was meaningless at best. It also discouraged Paul to use Career
events to present himself to potential employers, because he feared to be addressed with regard
to the allegations and that he would not know how to answer.

164. The following events took place during fall 2014/spring 2015. Due to the intense
defamation campaign in the fall of 2014 and Columbia’s refusal to provide even the slightest
support to Paul discouraged him to attend them. The events included the following:

(8 On Campus Interview (OCI) Program, entire 2014-2015 academic year,
organized by Columbia’s Center for Career Education. Many prestigious employers come to
Columbia every year to recruit graduating students. The OCI includes detailed preparation,
training, application as well as an on-campus interview process with the many employers that
come to Columbia every year. For a number of Paul’s classmates, this resulted in employment,
specifically for international students this is a way to specifically interview with employers that
sponsor work visas. Paul, informed by his career advisor that it was common practice for
prospective employers to look up their employee’s online was daunted by the prospect of being

questioned countless times regarding the false allegations against him. In addition, the OCI
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presents a substantial time commitment — something Paul was unable to commit to as dealing
with the effects of the harassment campaign took up nearly all of his free time.

(b)  During the Spring of 2015, Paul was interning 1% days a week at the
newly founded consultancy “Office:MG,” and he was working closely with one of its founders
on various projects. During his internship there, Paul discussed employment options many times,
including potential salary and earnings structure and considering his working remotely from
Berlin or joining their London office if he were unable to secure a visa to stay in the United
States. In early June, however, following the global publicity of Sulkowicz’s actions at
graduation as well as the subsequent publication of a pornographic video 151 the offer at
“Office:MG” was rescinded.

(¢)  Architecture Firm Tour Weiss/Manfredi held on February 13, 2015, at 200
Hudson Street, organized by Architecture Society (student-run). The architecture society, run by
students in the Columbia and Barnard Architecture Department, organizes many types of events
throughout the year, one of them being tours to architecture offices in New York. These tours
often serve as a first contact with potential employers and give graduating students specific ideas
and networks as to where they might like to work following graduation. As several other
architecture students had made harassing comments online, Paul was fearful to spend time with
them outside of class and without the supervision of a professor.

(d) The F-1 OPT Workshop held on February 18, 2015, at Lerner Hall,
organized by Columbia’s International Students and Scholars Office. The F-1 Visa that Paul was

granted upon his acceptance to Columbia includes up to 12 months of Optional Practical

131 Following graduation, in June 2015, Sulkowicz published a video online that shows her and a fetish actor, she
had hired, graphically enacting her made up allegations against Paul. The video was recorded in a Columbia dorm at
a time when Sulkowicz was still an enrolled student at Columbia and in the comment section on the video's website
Paul’s name was repeatedly mentioned.
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Training (“OPT”) following graduation, which makes employment in a job related to one’s
degree possible without having to apply for a full-on work visa, as it is simply an extension of
the current student visa. Columbia assists with the complex process and gives detailed advice
regarding how to navigate the OPT application.

(¢)  Employment-based Visa Options held February 20, 2015, 2.10-4pm,
Northwesf Corner Building, organized by Columbia’s International Students and Scholars Office.
A specialist immigration attorney is invited to give a presentation on the specifics of different
visa statuses and what the path to transferring into a permanent work visa. These information
sessions organized by Columbia focus specifically on various post-graduation visa options and
give advice to international students looking to stay in the United States following graduation.

()  Post-Completion OPT Information Session, February 23, 2015 at Lerner
Hall, organized by Columbia’s International Students and Scholars Office. This session
specifically focuses on applying for OPT after graduation. OPT is for most international students
a critical stepping stone before transferring into a permanent work visa (H1B).

(g)  The Spring Career Fair held on March 3, 2015 at Lerner Hall, organized by
Columbia’s Center for Career Education. There were 91 employers having full-time entry level
opportunities including Alcoa Inc., Bloomingdale’s, Council on Foreign Relations, Facebook,
the New York County District Attorney’s Office and The New York Times. There were 82
companies are offering internships, including JetBlue Airways MTA NYC Transit, Social
Science Research Council, Success Academy Charter Schools, Tommy Hilfiger and USA
Unilever. There were 28 organizations offering to sponsor visas, including Booking.com,
CitiBank, Optiver US LLC, Persado Team Detroit and Vmware. Paul did not attend the career

fair after his career advisor had failed to provide him with any advice regarding how to address

[66]



the harassment campaign against him with potential employers. Paul was also fearful of being
confronted by fellow students and activists attending the career fair.

f. Paul’s Academic Experience Suffered.

165. Due to Columbia’s knowingly fostering and supporting a gender-based
discriminatory hostile educational environment for Paul, his entire academic experience suffered
heavily. Paul had to rely on professors’ goodwill to pass him even when he had missed a
substantial amount of classes or not completed important coursework on time. All Columbia
investigations were initiated during exam time of the semester, despite the initial complaints
often having made many weeks before. Two hearings were held during exam time and dragged
out unnecessarily.

166. Due to Columbia’s knowingly fostering and supporting a gender-based hostile
educational environment for Paul, his education was negatively impacted in multiple ways,
including but not limited to:

(a)  Architectural Criticism course final presentations held on December 4,
2014 was missed. This class was part of the senior architecture requirement and consisted of a
series of written and oral critiques of established architectural work. Instead of a written exam,
the final test consisted of an oral presentation as well as the requirement to critique the
presentations held by classmates. The final presentations were held in two sessions. Paul was
able to attend the first session and hold his own presentation, but missed the second session,
because he suffered from sleep deprivation, depression and feelings of isolation due to the severe
distress he had endured as a consequence of Sulkowicz’s harassment campaign and the
Columbia-fostered hostile environment; thus, he was unable to complete the second requirement

(critiquing classmates” work).



(b)  The General Physics Course Final Exam, December 19, 2014: Just a few
days after Paul became aware that new allegations had been leaked by Sulkowicz and her
supporters, he was scheduled to take his final exam for General Physics on December 19, 2014.
Because of the stress placed on Paul and the way those allegations were communicated to him,
Paul was psychologically unable to take the exam as scheduled. Paul took the exam in January
and received a grade of B+ after he had consistently scored much higher on homework
assignments.

(¢)  The Architecture Portfolio Workshop, held during the spring semester
2015, organized by a graduate of the CU architecture program, Mustafa Faruki: This workshop
was a not-for-credit, voluntary course over the several weeks that focused on the re-working,
finishing and structuring of our architecture portfolios. The portfolios are an important part of the
architecture major graduation requirement as well as for job applications to architecture firms.
Paul signed up for the workshop and attended most of the early sessions, but was unable to
complete the final assignment as well as the last few sessions due to the emotional distress
caused by the ongoing harassment on campus. As mentioned previously, Paul was also fearful
spending time with his architecture peers outside of official class time, as they had made
disparaging comments towards him online. In addition, Paul was unable to commit the additional
time required on completing the assignments due to the massive time and energy required by him

to attend to the harassment campaign against him.

F. Columbia Was and Is Legally Responsible Under Title IX For Gender Based
Discrimination Depriving Paul Nungesser Of Educational Opportunities.

167. Columbia was legally responsible under Title IX for gender-based discrimination
that deprived Paul of educational opportunities. Columbia, in violation of Title IX, intentionally

discriminated against Paul on the basis of his male sex by condoning a hostile educational

[68]



environment due to knowingly permitting Columbia student Sulkowicz and Defendants
Bollinger, Kessler, Vu-Daniel and Hirsch to engage in a campaign of gender-based and sexual
harassment and defamation against Paul, based on what Columbia had determined to be
unsubstantiated allegations.

168. At all times relevant hereto, Columbia, Defendants Bollinger, Kessler, Vu-Daniel,
and Hirsch all had actual knowledge of and were deliberately indifferent to or in fact participated
in and approved: (a) the significant and repeated uncorrected breaches of Columbia’s
Confidentiality Policy by Sulkowicz to falsely accuse Paul of rape; (b) Sulkowicz’s public
campaign to harass and defame Paul; (c) Columbia’s approval of Sulkowicz’s Mattress Project;
(d) Columbia’s approval of Sulkowicz’s presentation, at a Columbia art gallery, of pornographic
prints depicting Paul masturbating and as a rapist; and (e) Columbia’s allowance and apparent
approval of Sulkowicz’s carrying the mattress at the graduation ceremony. Despite their actual
knowledge, actions were not taken to rectify Columbia’s knowing fostering and support of
gender-based severe, pervasive and objectively offensive discriminatory hostile educational
environment for Paul that deprived him of to the educational opportunities, benefits and
resources available to other students at Columbia in violation of Title IX. This failure and/or
refusal to institute corrective measures can only be explained by a gender bias against Paul as the
male accused of sexual misconduct, despite the fact that he was previously cleared of any
wrongdoing, and as the male victim of gender-based harassment and sexual harassment of a
female perpetrator.

169. Columbia permitted this gender-based misconduct, consisting of gender-based and
sexual harassment and intimate partner violence in the school’s programs or activities with actual

knowledge of, a deliberate indifference to and an apparent approval of said gender-based
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misconduct, with the consequence that Paul was effectively denied equal access to Columbia’s
resources and opportunities, thereby undermining and detracting from Paul’s educational
experience.

170. Paul suffered from student-on-student gender-based harassment, sexual
harassment and intimate partner violence when fellow Columbia student Sulkowicz engaged in a
campaign of gender-based harassment and defamation, falsely labeled Paul a “serial rapist” and
walked around campus with a mattress to protest his presence on campus. Yet, Columbia took no
action to intercede and stop this gender-based harassment, sexual harassment and intimate
partner violence. To the contrary, in complete disregard of Paul’s rights, Columbia acted
unreasonably when it allowed Columbia student Sulkowicz to carry the mattress into each of her
classes, the library, and on campus-provided transportation and thereby endorsed and even
provided course credit for the “Mattress Project.”

171. Paul suffered from teacher-on-student gender-based harassment and gender-based
misconduct when Defendant Kessler assisted in the development of, and approved Sulkowicz’s
Mattress Project for course credit, publicly endorsed her gender-based harassment and
defamation campaign against Paul, and made public statements endorsing Columbia student
Sulkowicz’s carrying around a mattress as “a powerful symbol”. Paul also suffered from gender-
based and sexual harassment and gender-based misconduct when pornographic art prints were
displayed at a Columbia art gallery with the approval of Defendant Vu-Daniels identifying and
depicting Paul as a rapist. Columbia took no action to intercede and stop this sexual and gender-
based harassment and gender-based misconduct. To the contrary, Columbia acted with deliberate
indifference and in complete disregard of Paul’s rights when it permitted Defendant Kessler’s

granting of course credit to Sulkowicz for her Mattress Project and invoked the support of
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Columbia for the campaign of sexual and gender-based harassment against Paul, allowed
pornographic prints to be displayed depicting Paul as a rapist, allowed Sulkowicz to carry the
mattress to the graduation, all of which created and sustained a gender-based hostile educational
environment for Paul that deprived him of the educational opportunities available to other
Columbia students.

172. As a result of Columbia’s failure to end the gender-based harassment, sexual
harassment and gender-based misconduct against Paul, he was subjected to a severe, pervasive
and offensive gender-based hostile educational environment that deprived him of the educational
opportunities available to other Columbia students. The violations of Title IX are appropriate for
declaratory relief, and Paul Nungesser was damaged in an amount to be determined at trial by the
loss of educational and employment opportunities and the suffering of severe emotional distress.

AS AND FOR THE SECOND CAUSE OF ACTION
(Against Columbia For Violation Of New York Executive Law Section 296(4))

173. Paul repeats and re-alleges each and every allegation hereinabove as if fully set
forth herein.

174. New York Executive Law, Article 15, Human Rights Law, section 296(4)
provides in pertinent part:

It shall be an unlawful discriminatory practice for an education corporation or

association ... to permit the harassment of any student or applicant, by reason of

his race, color, religion, disability, national origin, sexual orientation, military

status, sex, age, or marital status].]

175. Based on the foregoing supra, at Y 1-172, Columbia permitted discrimination
against Paul on the basis of his sex.

176. Based on the foregoing supra, at 4 1-172 Columbia authorized, condoned,

approved of and/or acquiesced to gender-based harassment against Paul.
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177. Based on the foregoing supra, at §f 1-172, Columbia had actual knowledge of
such harassment and discriminatory conduct and failed to undertake any action to prevent or stop
it.

178.  Specifically, Columbia, in violation of New York Executive Law, Article 15,
Human Rights Law, section 296(4), intentionally discriminated against Paul on the basis of his
male sex as follows: by condoning a hostile educational environment due to knowingly
permitting and approving Columbia student Sulkowicz and Defendants Bollinger, Kessler, Vu-

152 6f as to Paul

Daniel and Hirsch to engage in prolonged sexual and gender-based harassment
based on what Columbia had determined to be untrue allegations of sexual misconduct; by
permitting that sexual and gender-based harassment and gender-based misconduct in the school’s
programs or activities with actual knowledge of, a deliberate indifference to and an apparent
approval of said sexual and gender-based harassment and misconduct; and by allowing such
consequences that Paul has been effectively denied equal access to Columbia’s resources and
opportunities, thereby undermining and detracting from Paul’s educational experience.

179. Based on the foregoing, Columbia engaged in unlawful discriminatory practices in
violation of N.Y. Exec. Law § 296(4).

180. As a result of the foregoing, Paul is entitled to damages for past acts of gender-

based harassment in an amount to be determined at trial, plus prejudgment interest, attorneys’

fees, expenses, costs and disbursements.

132 As mentioned previously gender-based harassment as used here for brevity’s sake and in consistency with the
usage in Columbia’s policy includes both intimate partner violence and sexual harassment.
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(Against Defendant Bollinger For Violation of New York Executive Law Section 296(6))

AS AND FOR THE THIRD CAUSE OF ACTION

181. Paul repeats and re-alleges each and every allegation hereinabove as if fully set
forth herein.
182. New York Executive Law, Article 15, Human Rights Law, section 296(6)

provides in pertinent part:

it shall be an unlawful discriminatory practice for any person to aid, abet, incite,
compel or coerce the doing of any of the acts forbidden under this article or to
attempt to do so.

183.

actively participated in the gender-based harassment against Paul Nungesser.

184.

coerced Columbia’s gender-based harassment, sexual harassment and intimate partner violence

and gender-based discrimination against Paul as follows:

by publishing a statement in which he acquiesced to the activists’ demands by
announcing further measures to address the issue of sexual assault at
Columbia, instead of addressing Sulkowicz’s false and defamatory statements
and her intimate partner violence against her former sexual partner Paul;

by permitting Sulkowicz to actively earn course credit from Columbia for her
outrageous display of sexual, gender-based harassment and defamation of
Paul Nungesser, despite clear notice from Paul and his parents that Paul’s
well-being and future prospects were suffering immensely;

by basking in the spotlight that Sulkowicz’s display brought to Columbia
rather than showing any regard for Paul, who was being victimized by
Sulkowicz’s campaign;

by bowing down to the witch hunt against an innocent student instead of
standing up for the truth that Columbia itself had determined in its hearing
panel and taking appropriate steps to protect Paul from gender-based
harassment, intimate partner violence, sexual harassment and gender-based
misconduct;

by encouraging, condoning and approving Defendant Kessler’s granting of
course credit to Sulkowicz for her Mattress Project, which was nothing more

[73]
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Specifically, Defendant Bollinger aided, abetted, incited, compelled and/or



than a ruse to further harass and defame Paul to the Columbia community and
the public at large;

e by encouraging, condoning and approving Defendant Vu-Daniel’s display of
pornographic prints identifying Paul at the Columbia art gallery; and

e by encouraging, condoning and approving Defendant Hirsch directing the
IRWGS to express public support for Sulkowicz’s campaign and report
Sulkowicz’s allegations as fact on a Columbia-owned website and closure of
the IRWGS for the duration of Sulkowicz’s rally on campus.
185. Based on the foregoing, Defendant Bollinger engaged in unlawful discriminatory
practices in violation of N.Y. Exec. Law § 296(6).

186. As a result of the foregoing, Paul is entitled to damages for past acts of gender-
based harassment, sexual harassment and intimate partner violence and defamation in an amount
to be determined at trial, plus prejudgment interest, attorneys’ fees, expenses, costs and

disbursements.

AS AND FOR THE FOURTH CAUSE OF ACTION
(Against Defendant Kessler For Violation of New York Executive Law Section 296(6))

187. Paul Nungesser repeats and re-alleges each and every allegation hereinabove as if
fully set forth herein.

188. New York Executive Law, Article 15, Human Rights Law, section 296(6)
provides in pertinent part:

it shall be an unlawful discriminatory practice for any person to aid, abet, incite,

compel or coerce the doing of any of the acts forbidden under this article or to
attempt to do so.

189. Based on the foregoing supra at ] 1-186, Defendant Kessler actually and actively
participated in the gender-based discrimination and harassment against Paul.
190. Specifically, Defendant Kessler aided, abetted, incited, compelled and/or coerced

Columbia’s gender-based discrimination and harassment against Paul as follows:
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e by directing Sulkowicz to transform her personal vendetta against Paul into a
Columbia-sponsored and course-approved calumny;

e by approving Sulkowicz’s Mattress Project for course credit;
e by publicly endorsing her harassment and defamation of Paul Nungesser;

e Dby actively encouraging Sulkowicz’s campaign of gender-based harassment
and defamation against Paul Nungesser; and

e by guiding Sulkowicz in developing the Mattress Project, knowing that her
piece was targeted at a fellow Columbia student.

191. Based on the foregoing, Defendant Kessler engaged in unlawful discriminatory
practices in violation of N.Y. Exec. Law § 296(6).

192. As a result of the foregoing, Paul is entitled to damages for past acts of gender-
based harassment in an amount to be determined at trial, plus prejudgment interest, attorneys’
fees, expenses, costs and disbursements.

AS AND FOR THE FIFTH CAUSE OF ACTION
(Against Defendant Vu-Daniel For Vieclation of New York Executive Law Section 296(6))

193. Paul repeats and re-alleges each and every allegation hereinabove as if fully set
forth herein.

194, New York Executive Law, Article 15, Human Rights Law, section 296(6)
provides in pertinent part:

it shall be an unlawful discriminatory practice for any person to aid, abet, incite,

compel or coerce the doing of any of the acts forbidden under this article or to
attempt to do so.

195. Based on the foregoing supra at Y 1-192 Defendant Vu-Daniel actually and
actively participated in the gender-based discrimination and harassment against Paul.
196. Specifically, Defendant Vu-Daniel aided, abetted, incited, compelled and/or

coerced Columbia’s gender-based discrimination and harassment against Paul as follows:
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e by facilitating and overseeing the senior thesis exhibition at Leroy Neiman
Gallery in the Dodge Building on Columbia’s campus between May 11, 2015
and May 15, 2015

e by approving Sulkowicz’s pornographic prints to be exhibited in this
exhibition; and

e by failing to put Paul on notice that pornographic prints closely resembling
him and including his full name were exhibited on the Columbia campus for a
full week.
197. Based on the foregoing, Defendant Vu-Daniel engaged in unlawful discriminatory
practices in violation of N.Y. Exec. Law § 296(6).
198. As a result of the foregoing, Paul is entitled to damages for past acts of gender-
based harassment in an amount to be determined at trial, plus prejudgment interest, attorneys’

fees, expenses, costs and disbursements.

AS AND FOR THE SIXTH CAUSE OF ACTION
(Against Defendant Hirsch For Violation of New York Executive Law Section 296(6))

199. Paul repeats and re-alleges each and every allegation hereinabove as if fully set
forth herein.

200. New York Executive Law, Article 15, Human Rights Law, section 296(6)
provides in pertinent part:

it shall be an unlawful discriminatory practice for any person to aid, abet, incite,

compel or coerce the doing of any of the acts forbidden under this article or to
attempt to do so.

201. Based on the foregoing supra at | 1-198 Defendant Hirsch actually and actively
participated in the gender-based discrimination and harassment against Paul.

202. Specifically, Defendant Hirsch aided, abetted, incited, compelled and/or coerced
Columbia’s gender-based discrimination and harassment against Paul as follows:

e by encouraging, condoning and approving the IRWGS closure for the duration
of a solidarity march for Sulkowicz to encourage attendance;
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e by encouraging, condoning and approving IRWGS@Columbia, the official
Twitter account of Columbia’s Institute for Research on Women, Gender and
Sexuality tweeted about the mattress rally in support of “No Red Tape”; and

e by encouraging, condoning and approving a Columbia-owned website to
present as a fact that Paul had raped Sulkowicz.

203. Based on the foregoing, Defendant Hirsch engaged in unlawful discriminatory
practices in violation of N.Y. Exec. Law § 296(6).

204. As a result of the foregoing, Paul is entitled to damages for past acts of gender-
based harassment in an amount to be determined at trial, plus prejudgment interest, attorneys’

fees, expenses, costs and disbursements.

AS AND FOR THE SEVENTH CAUSE OF ACTION
(Breach of Contract Against Columbia)

205. Paul repeats and re-alleges each and every allegation hereinabove as if fully set
forth herein.

206. Based on the aforementioned facts and circumstances, Columbia breached its
agreement with Paul as a matter of law.

207. Columbia’s acceptance of Paul into a degree program at Columbia and his
subsequent enrollment and payment of tuition fees created an express contract or, alternatively, a

contract implied in law or in fact between Columbia and Paul governed by, infer alia, its Policies.

A. Columbia’s Policies.

208. Following Sulkowicz’s sexual misconduct charge against Paul, Columbia
provided him with a copy of its Gender-Based Misconduct Policies for Students (the “2013-1
Policy”, Appendix A). Columbia amended this policy in August 2013 (the “2013-8 Policy”,

Appendix B). This policy was amended again in August 2014 (the “2014-8 Policy”, Appendix C).
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Also in place during the described course of events were the Rules of University Conduct (the
“Rules of Conduct,” Appendix D).

209. As set forth below, Columbia materially breached these Policies and other
contractual provisions which specifically promised to provide an environment free from gender-

based discrimination and harassment.

B. Breach of the Obligation To Provide an Environment Free From Gender-Based
Harassment and Discrimination.

i. Applicable Policies In Relevant Part.

210. The 2013 Policies states in relevant part:

Columbia University, Barnard College, and Teachers College are committed to
providing an environment free from gender-based discrimination and harassment.
As such, the University does not tolerate any kind of gender-based misconduct,
which includes sexual assault, sexual harassment, gender-based harassment,
stalking, and intimate partner violence. The University is committed to fostering a
healthy and safe environment in which every member of the community can
realize her or his fullest potential. (2013-1 Policy, p.3, 2013-8 Policy, p.1;
emphasis added)

211. The 2014-8 Policy states in relevant part:

Columbia University, Barnard College, and Teachers College are committed to
fostering an environment that is free from gender-based discrimination and
harassment, including sexual assault and all other forms of gender-based
misconduct. The University recognizes its responsibility to increase awareness of
such misconduct, prevent its occurrence, support victims, deal fairly and firmly
with offenders, and diligently investigate reports of misconduct. In addressing
issues of gender-based misconduct, all members of the University must come
together to respect and care for one another in a manner consistent with our
deeply held academic and community values. (p.4; emphasis added)

ii. Columbia’s Breach.

212. Columbia’s Regulations explicitly provide that Columbia is committed to
fostering an environment that is free from gender-based discrimination and harassment. In the

2013-1 Policy, the 2013-8 Policy and the 2014-8 Policy, Columbia specifically identifies its
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responsibility to prevent the occurrence of such gender-based misconduct and assures that it does
not tolerate any form of gender-based misconduct.

213. Nonetheless, Columbia tolerated, permitted and even condoned and even actively
participated in Sulkowicz’s campaign of intimate partner violence, gender-based harassment,
sexual harassment and defamation against Paul. Specifically, Columbia breached its contractual
obligations when it permitted Sulkowicz to receive course credit for her Mattress Project, which
was unquestionably a mere ruse to further her campaign against Paul by publicly threatening.
intimidating isolating, harassing and defaming him.

214. Columbia acted with blindness regarding intimate partner violence against males:
Columbia did not act to recognize that Sulkowicz’s false allegations and her subsequent
campaign constitute post-separation abuse and thus intimate partner violence according to
Columbia’s policies, thereby discriminating against Paul due to his male gender.

215. Columbia failed to provide Paul with an environment free from gender-based
harassment and discrimination when it did not notify Paul that he was listed on the so-called
“rapist-list” that appeared in several bathrooms at Columbia in May of 2014, and that contained
gender-based slurs by calling an innocent man a serial-rapist. Columbia knew that Paul was
innocent, yet failed to prevent effectively the circulation of the same “rapist-list” at several
Columbia student events.

216. Columbia further breached its obligation when it failed to take any action with
respect to Sulkowicz’s outrageous displays of harassment and defamation against Paul, despite
clear notice from Paul and his parents to Defendant Bollinger and other Columbia persons of
authority, that Paul’s legal rights were being violated and that his well-being and future prospects

were suffering immensely.
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217. Columbia breached its obligations to Paul when it failed to take any steps to
prevent Sulkowicz’s repeated and public declarations that Paul was a “serial rapist,” while
gaining national and international attention in the mass media.

218. In complete disregard of Paul’s rights to be free of, among other things, gender-
based harassment, Columbia breached its obligation to provide Paul with an environment free
from discrimination and harassment when it allowed Sulkowicz to carry the mattress into each of
her classes, the library, and on Columbia campus-provided transportation.

219. Moreover, Columbia breached its obligation to provide Paul with an environment
free from discrimination and harassment when it provided financial endorsement to the “Carry
That Weight National Day of Action,” by paying a portion of the clean-up fee for a Columba
campus rally at which Sulkowicz publicly identified Paul as her alleged rapist.

220. Columbia’s effective sponsorship of the gender-based harassment of Paul resulted
in an intimidating, hostile, demeaning, and offensive learning and living environment that
deprived him of equal access to educational benefits and opportunities at Columbia on the basis
of his gender.

221. Based on the foregoing, Columbia’s failure to provide Paul with an environment
free from gender-based harassment and discrimination was a material breach of its own policies

and the rights expressly guaranteed to Paul as a student accused of sexual misconduct.

C. Breaches With Regard To The Confidentiality and Retaliation Regulations.

i. Applicable Policies In Relevant Part.

222. The 2013-1 Policy states in relevant part:

When a report of gender-based misconduct is filed, the complainant, the
respondent, and all identified witnesses who are named in the investigation, will
be notified of the University's expectation regarding confidentiality/privacy. The
University will make all reasonable efforts to maintain the confidentiality/privacy
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of parties involved in gender-based misconduct investigations. Breaches of
confidentiality/privacy or retaliation against any person involved in the
investigation, including the complainant, respondent, witnesses, or the
investigators, may result in additional disciplinary action. (2013-1 Policy, p.12,
emphasis added)

223. The 2013-8 Policy states in relevant part:

When a report of gender-based misconduct is filed, the complainant, the
respondent, and all identified witnesses who are named in the investigation, will
be notified of the University's expectation regarding confidentiality, privacy, and
non-retaliation.

The University will make all reasonable efforts to maintain the confidentiality and
privacy of parties involved in gender-based misconduct investigations, restricting
information to those with a legitimate need to know.

(..)

Retaliation against any person involved in the investigation, including the
complainant, respondent, witnesses, or the investigators, is strictly prohibited and
may result in disciplinary action, including additional interim or permanent
measures. The University defines retaliation as any adverse action taken against
an individual who has participated in any manner in an investigation, proceeding,
or_hearing under these policies and procedures. (2013-8 Policy, pp. 10,11;
emphasis added)

224, The 2014-8 Policy states in relevant part (emphasis added):

The University strictly prohibits retaliation against and intimidation of any person
because of his or her reporting of an incident of gender-based misconduct or
involvement in the University’s response. The University will take strong
disciplinary action in response to any retaliation or intimidation. The University
will pursue such discipline through the applicable student conduct policy or other
disciplinary process and follow the applicable time frames within such policies or
processes.

i, Applicable Other Regulations.

225. In addition to these official Columbia policies, Paul was provided with regulations
regarding confidentiality in the letters that notified him of the allegations against him.
226. The notice of Sulkowicz’s allegations from April 18, 2013 stated in relevant part:

Furthermore, I would like to direct your attention to the ‘Confidentiality/Privacy
and Non-Retaliation’ section of the policy document. The University will make
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all reasonable efforts to maintain the confidentiality/privacy of the involved
parties. During the course of the investigation and process, you should use the
utmost discretion and not discuss the incident with others, especially those who
may be connected to the investigation. Please be advised that any retaliation
against any person_involved in the investigation, including the complainant,
witnesses, investigators or hearing panelists, is a violation of the policy and
may result in additional disciplinary action. (Bold letters original, underlined
passages added)

227. The notice of allegations by Jane Doe #1 from April 18, 2013 stated in relevant
part:

Furthermore, I would like to direct your attention to the “Confidentiality, Privacy
and Non-Retaliation” section of the policy document. The University will make
all reasonable efforts to maintain the confidentiality/privacy of the involved
parties. During the course of the investigation and process, you should use the
utmost discretion and not discuss the incident with others, especially those who
may be connected to the investigation. Please be advised that any retaliation
against any person involved in the investigation, including the complainant,
witnesses, investigators or hearing panelists, is a violation of the policy and may
result in additional disciplinary action. (Emphasis added)

220. The notice of allegations by Jane Doe #2 from May 3rd, 2013 stated in relevant
part:

Furthermore, I would like to direct your attention to the “Confidentiality, Privacy
and Non-Retaliation” section of the policy document. The University will make
all reasonable efforts to maintain the confidentiality/privacy of the involved
parties. During the course of the investigation and process, you should use the
utmost discretion and not discuss the incident with others, especially those who
may be connected to the investigation. Please be advised that any retaliation
against any person involved in the investigation, including the complainant,
witnesses, investigators or hearing panelists, is_a violation of the policy and may
result in additional disciplinary action. (Emphasis added)

221. The notice of allegations by John Doe #1 from December 15, 2014 stated in

relevant part:

Lastly, I would like to direct your attention to the “Confidentiality, Privacy and
Non-Retaliation” section of the Gender-Based Misconduct Policies for Students.
The University will make all reasonable efforts to maintain the confidentiality /
privacy of the involved parties. During the course of the investigation and process,
you should use the utmost discretion if you choose to discuss this investigation to
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maintain the confidentiality and privacy of all parties. Please do not discuss the
incident with those who may be connected to the investigation to protect the
integrity of this investigation. Be advised that any retaliation against any person
involved in the investigation, including the complainant, witnesses, investigators
or hearing panelists, is a violation of the policy and may result in additional
disciplinary action.

1il. Breach of the Obligation To Maintain the Confidentiality and Privacy
of Parties Involved in Gender-Based Misconduct Investigations.

222. Paul was placed under a confidentiality order: in the first three notification letters
in which Paul was advised “not to discuss” at all. In the third letter, there was a reference to the
“Confidentiality, Privacy and Non-Retaliation” section of the Gender-Based Misconduct Policies
for Students. Notably, no such section exists anymore in the 2014-8 Policy.

223. Paul was explicitly told by Ms. Rosalie Siler that he should not discuss the
investigation and the incident with anybody on campus, since anybody could be a witness. She
left absolutely no doubt that any breach of confidentiality and retaliation would be punished.

224, Columbia’s 2014 Policy explicitly provides that the University “will protect and

respect students’ privacy to the greatest extent possible...” and “will reveal information about its

investigations and adjudications of gender-based misconduct only to those who need to know the

information in order to carry out their duties and responsibilities.” (Emphasis added.)

225. Columbia breached its obligation to maintain Paul’s confidentiality and privacy
when it failed to discipline Sulkowicz for identifying Paul to reporters who subsequently
ambushed him outside his residence in December 2013.

226. Columbia further breached its obligation with respect to maintaining Paul’s
privacy and confidentiality when it failed to mete out any discipline, even though the New York
Post article made clear that all three accusers had spoken to the author of the article and

identified Paul as the respondent to reporters.



227. Columbia breached its obligation to maintain Paul’s confidentiality and privacy
when it failed to prohibit the publication of Anna Bahr’s article in Columbia’s Student News
Blog in January 2014, which made Paul easily identifiable as the student found not responsible
for raping Sulkowicz.

228. Notably, Columbia was well aware of the impending publication of such article,
as demonstrated by the fact that Columbia advised Paul to stay silent when Anna Bahr reached
out to him for comment. Nonetheless, Columbia further breached its obligation to maintain
Paul’s confidentiality and privacy when it failed to advise Paul that the article had appeared
online and took no action to have such publication removed from Columbia’s student blog
website.

229. Columbia further breached its contractual obligation to Paul when it permitted the
publication of Sulkowicz’s false rape allegation, which included Paul’s name, in Columbia
University’s student newspaper, the Columbia Spectator.

230. Columbia breached its contractual obligation to maintain Paul’s confidentiality
and privacy when it approved of and authorized Sulkowicz’s “Mattress Project” for course credit,
despite its knowledge that the piece was targeted at a fellow student, whose identity had become
notorious at Columbia. Moreover, Columbia breached its obligation to protect and respect Paul’s
privacy when it failed to take any action to prevent Sulkowicz’s repeated and public declarations
to the mass media that Paul was a “serial rapist” and when Columbia sponsored the production
and display of pornographic prints identifying Paul at the Columbia at gallery.

231. Based on the foregoing, Columbia breached its contractual obligation to maintain

Paul’s privacy and confidentiality by condoning such breaches, by failing to take any actions to



remedy the breaches, and by failing to penalize any of the individuals who repeatedly and

blatantly violated Columbia’s policies.

iv. Breach of the Obligation To Prohibit Retaliation Against Any Person
Involved In An Investigation.

232. The 2013-8 Policy states:

Retaliation against any person involved in the investigation, including the
complainant, respondent, witnesses, or the investigators, is strictly prohibited and
may result in disciplinary action, including additional interim or permanent
measures. The University defines retaliation as any adverse action taken
against an individual who has participated in any manner in an investigation,
proceeding, or hearing under these policies and procedures. (2013-8 Policy, pp.
10,11; Emphasis added.)

233. Columbia amended the policy but not until in August 2014 — after the
investigation of Sulkowicz’s complaint and finding of Paul not being responsible. The August
2014 Policy stated: “The University strictly prohibits retaliation against and intimidation of any
person because of his or her reporting of an incident of gender-based misconduct or involvement
in the University’s response.” As a result, the 2014-8 Policy may not be applicable for the events
that are recounted herein because Sulkowicz’s retaliatory behavior started before the 2014-8
Policy was in effect and Paul’s continued presence on campus in 2014 was dependent upon his
participation in the investigation and his being found not responsible. Sulkowicz’s action from

November 2013 on represented “retaliation against and intimidation of any person because of

his_or _her reporting of an incident of gender-based misconduct or involvement in_the

University’s response.”

234. Columbia’s 2014-8 Policy covenants to protect its students by strictly prohibiting
retaliation against, or intimidation of, any person involved in a sexual misconduct investigation.
The Policy explicitly provides that “[t/he University will take strong disciplinary action in

response to any retaliation or intimidation.” Retaliation is defined as “any adverse action, or
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attempted adverse action, against an individual ... because of their participation in any manner in
an investigation...” and can take various forms such as sustained abuse, threats or intimidation.

235. Columbia breached this contractual obligation to Paul when it failed to penalize
Sulkowicz for encouraging three other Columbia students to file false claims of sexual
misconduct against Paul.

236. Columbia breached its obligation to Paul when it failed to penalize Sulkowicz for
coercing the President of ADP to notify its alumni board and several of its members that an
alleged rapist was living at ADP.

237. Columbia breached its obligation to Paul when it failed to prevent and/or penalize
Sulkowicz for talking to a reporter of the New York Post in December 2013 and identifying him
as her alleged assailant.

238. Columbia breached its obligation to Paul when it failed to prevent and/or penalize
Sulkowicz for making a public press statement in April 2014, at a press conference with Senator
Gillibrand, stating that she lives in fear of seeing Paul every day.

239. Columbia breached its obligation to Paul when it failed to prevent and/or penalize
Sulkowicz for drafting an op-ed piece to be published in Time Magazine in May 2014, titled “My
Rapist is Still on Campus.”

240. Columbia breached its obligation to Paul when it failed to prevent and/or penalize
Sulkowicz for getting the Columbia Spectator to publish her false rape allegations and identify
Paul by name.

241. Columbia breached its obligation to Paul when it permitted Sulkowicz to proceed
with her “Mattress Project” in an effort to further harass and publicly defame Paul and failed to

penalize her for such acts of retaliation.
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242. Columbia breached its obligations to Paul when it repeatedly permitted Sulkowicz
to engage in her campaign of publicly harassing and defaming Paul to the national and
international media, and failed to penalize her for these acts of retaliation.

243. Based on the foregoing, Columbia repeatedly breached its obligation to Paul when
it failed to prohibit retaliation or intimidation against him and failed to dole out appropriate
discipline to those involved in such retaliation.

D. Breach of the Obligation To Report Violations of the Gender-Based Misconduct

Policies (Gender-Based Harassment, Sexual Harassment and Intimate Partner
Violence) and To Notify the Complainant of Such Reports.

1. Applicable Policies In Relevant Part: Duty To Report.

244. The 2013 Policies state in relevant part:

Any University official (e.g., Student Affairs staff, Advising and Residential
Programs staff, Officers of Administration, Full-time and Adjunct Faculty,
Teaching Assistants, etc.) informed of an allegation of gender-based misconduct
against a student is expected to file a report with Student Services for Gender-
Based and Sexual Misconduct. Certain University officers who are serving in a
privileged professional capacity (i.e., counselors, clergy, medical providers, and
rape crisis counselors) are not bound by this expectation, except as required by
law. (Policy 2013/1: p.4; Policy 2013/8: p.2)

245. Columbia’s Student Policies and Procedures on Discrimination and Harassment

state, among other things:

Columbia University is committed to providing a learning, living, and working
environment free from discrimination and harassment and to fostering a nurturing
and vibrant community founded upon the fundamental dignity and worth of all of
its members. The University does not tolerate discrimination or harassment on the
basis of membership in a Protected Class, and it provides students who believe
that they have been the subject of discrimination or harassment with mechanisms
for seeking redress. Nothing in this policy shall abridge academic freedom or the
University’s educational mission. All members of the University community are
expected to adhere to the applicable policies, to cooperate with the procedures for
responding to complaints of discrimination and harassment, and to report conduct
or behavior they believe to be in violation of these policies to EOAA.
Management and supervisory personnel have a duty to act; they are responsible
for taking reasonable and necessary action to prevent discrimination and
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harassment and for responding promptly and thoroughly to any such claims.
University officers who learn of an allegation of gender-based misconduct,
discrimination, or harassment have a duty to report the allegation to EOAA or
Student Services for Gender-Based and Sexual Misconduct. All students are
protected from retaliation for filing a complaint or assisting in an investigation
under these policies. Appropriate disciplinary action may be taken against any
student or employee who violates these policies. (Emphasis added.)

ii. Obligation To Notify The Complainant of Third Party Reports.

246. The 2013-1 Policy states in relevant part:

In cases where the gender-based misconduct is reported to Student Services for
Gender-Based and Sexual Misconduct by a third party (e.g., faculty member,
residence program staff member, advising dean, etc.), the complainant'>® will be
notified that a report has been received by the Senior Manager for Student
Services for Gender-Based and Sexual Misconduct. The Senior Manager will
make every effort to meet with the complainant to discuss her/his options and
resources at the University and in the community. (p.11; emphasis added.)

247. The 2013-8 Policy states in relevant part:

In cases where the gender-based misconduct is reported to Student Services for
Gender-Based and Sexual Misconduct by a third party (e.g., faculty member,
residence program staff member, advising dean, etc.), the complainant'™ will be
notified that a report has been received by the Assistant Director for Student
Services for Gender-Based and Sexual Misconduct. The Assistant Director will
make every effort to meet with the complainant to discuss her/his options and
resources at the University and in the community.” (p. 10; emphasis added.)

248. The 2014-8 Policy states in relevant part:

In cases where gender-based misconduct is reported to the Gender-Based
Misconduct Office by other than the complainant (by a faculty member, resident
advisor, friend or roommate, for example), the Office will promptly notify the
complainant that a report has been received. This Policy and the Procedures will
apply in the same manner as if the complainant had made the initial report. The
Office will make every effort to meet with the complainant to discuss available
options and on-campus and off-campus resources. Reports from an anonymous
source will be treated in a similar fashion. (p. 9; emphasis added.)

13 A “complainant” is the student who files a report or the person who a report is filed on behalf of by a third party.
A “respondent” is the student who is alleged to have violated a policy and is responding to the allegations. (Policy
2013-1, p.11)

13 A “complainant” is the student who files a report or the person who a report is filed on behalf of by a third party.
A “respondent” is the student who is alleged to have violated a policy and is responding to the allegations. (Policy
2013-1, p.10)
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1il. Breach of Duty.

249.  Columbia should have investigated the gender-based misconduct (gender-based
harassment, sexual harassment and intimate partner violence) committed by Sulkowicz because
of the third party reports. Columbia did not even investigate those breaches or else Columbia
would have needed to notify Paul, which did not happen.

250. The letter and e-mails of Paul’s parents should have been treated as third party
reports and forwarded by Melanie Rooker, Title IX coordinator, to the Office of Gender-Based
Misconduct. Paul’s advisor and professors were on notice of the harassment of Paul in class and
under the Policies were expected to report it, but no report was made, or else Columbia would
have needed to notify Paul, which did not happen.

251. Paul repeatedly requested if he could file an official report, but Columbia’s
Melissa Rooker, Rosalie Siler and Jeri Henri all discouraged him from doing so, even though
they issued formal letters that he could file a report. Paul was repeatedly told that his complaints

concerning Sulkowicz’s harassment campaign had no chance of being successful.

E. Breach of the Obligation To Treat Complainants
And Respondents Fairly and Equally.

1. Applicable Policies In Relevant Part: Obligation To Provide Fair Process.

252.  The 2014-8 Policy states in relevant part:

To further the goal of eliminating gender-based misconduct from its community,
the University offers: ((...) accessible, prompt, and fair methods of investigation
and resolution of reports of misconduct; ... (p. 3, emphasis added))

il. Rights of Respondents and Complainants.

253.  The 2013 Policies state in relevant part:
Complainants are afforded the following rights in this process:

e To be treated with respect, dignity, and sensitivity throughout the process.
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To seek support services at the University.

To confidentiality and privacy to the extent provided under the Family
Education and Privacy Act (FERPA).“’5 The University will make all
reasonable efforts to ensure preservation of privacy, restricting
information to those with a legitimate need to know.

(..)

To a prompt and thorough investigation of the allegations.

(-0

Respondents are afforded the following rights in this process:

To be treated with respect, dignity, and sensitivity throughout the process.
To seek support services at the University.

To confidentiality and privacy to the extent provided under the Family
Education and Privacy Act (FERPA).156 The University will make all
reasonable efforts to ensure preservation of privacy, restricting
information to those with a legitimate need to know.

(...)

To a prompt and thorough investigation of the allegations.

(..)

(2013-1 Policy, pp.18, 19; 2013-8 Policy, pp. 17, 18; emphasis original)

254.

The 2014-8 Policy states in relevant part (p. 11):

Rights of the Complainant and Responden‘c157

In order to provide accessible, prompt, and fair methods of investigation and
resolution of incidents of student gender-based misconduct, the University has
developed a process for investigation and adjudication of misconduct reports.
Throughout this process, both the complainant and respondent have the following

rights:

To respect, dignity, and sensitivity.

To appropriate support from the University.

To privacy to the extent possible consistent with applicable law and
University policy.

(...)

To a prompt and thorough investigation of the allegations.

(...)

13 The 2013/8 Policy states slightly different: “To confidentiality and privacy to the extent provided under
applicable law.” (p. 17)

1 The 2013/8 Policy states slightly different: “To confidentiality and privacy to the extent provided under
applicable law.” (p. 18)

17 Complainants and Respondents are granted exactly the same rights.
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iil.

255.

Breach of Duty.

Respondents and complainants are to have the same basic rights with regard to

confidentiality and FERPA protections; however, in Paul’s case, Columbia breached that duty

because Sulkowicz and Paul were treated differently. Defendant Bollinger, Defendant Kessler

and Defendant Hirsch at IRWGS commented expressly on the case in favor of Sulkowicz, but

Columbia always declined to say anything in favor of Paul and, through Jeri Henri, Rosalie Siler

and Melissa Rooker, informed Paul that FERPA disallowed any comment about the case by

Columbia. Also, in a phone conversation with Dean Terry Martinez on December 14, 2013 she

told Paul’s parents that the university was not allowed to comment on the case by law, not even

as little as that the University investigated the case according to its policies — compare that to

Kessler’s and the IRWGS’s comments on the case.

F. Failure To Treat Paul As Innocent Until Proven Guilty.

256. Columbia’s Rules of Conduct state in relevant part:

The Rules of University Conduct are University-wide and supersede all other
rules of any school or division.

(...)

University disciplines should not carry the same stigma as a criminal conviction.
All members of the University community are assumed to be_innocent until

proven guilty.
(...)

The Rules of University Conduct shall apply to all members of the University
community: administrators, administrative staff, research staff, library staff,
supporting staff, faculty, and students.

(pp. 5,6; emphasis added.)

257. One of the fundamental principles in American law is that a person is presumed

innocent until proven guilty, and it is reflected in Columbia’s Policies. Columbia breached that
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duty by fostering and sustaining the hostile educational environment fostered and sustained.
Columbia student Sulkowicz and Defendants Bollinger, Kessler, Vu-Daniel, and Hirsch treated
Paul as guilty of rape, even though Columbia has found Paul not guilty of sexual misconduct in

the complaint brought by Sulkowicz.

G. Breach of Duty of Good Faith.

258. Implied in every contract under New York law is a duty of good faith, sometimes
called a covenant of good faith and fair dealing. Based on the aforementioned facts and
circumstances, Columbia breached and violated a covenant of good faith and fair dealing implied
in the agreement(s) with Paul. Paul fulfilled every part of his contract, performing academically
and even fully cooperating with investigations into complaints of sexual misconduct for which
Paul was found not responsible. In contrast, Columbia breached the implied duty of good faith
by breaching its contractual obligations as detailed above and by intentionally discriminating
against Paul on the basis of his male sex as follows: by condoning a hostile educational
environment due to knowingly permitting Columbia student Sulkowicz and Defendant Bollinger,
Kessler, Vu-Daniel, and Hirsch to engage in prolonged sexual and gender-based harassment of
and gender-based misconduct against Paul based on what Columbia had determined after
investigation to be untrue allegations; by permitting that gender-based harassment and gender-
based misconduct in the school’s programs or activities with actual knowledge of, a deliberate
indifference to, and an apparent approval of said gender-based harassment and gender-based
misconduct; and by allowing the foregoing conduct to effectively deny Paul equal access to
Columbia’s resources and opportunities, thereby undermining and detracting from Paul’s

educational experience.
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H. Paul’s Damages.

259. Based on the toregoing, Paul is entitled to recover damages tor Columbia’s breach
of the express and/or implied contractual obligations described above. As a direct and
foreseeable consequence of these breaches, Paul sustained tremendous damages, including,
without limitation, emotional distress, loss of educational and athletic opportunities, economic
injuries and other direct and consequential damages. As a result of the foregoing, Paul is entitled
to damages in an amount to be determined at trial, plus prejudgment interest, attorneys’ fees,

expenses, costs and disbursements.

AS AND FOR THE EIGHTH CAUSE OF ACTION
(Unfair or Deceptive Trade Practices Against Columbia)

260. Paul repeats and re-alleges each and every allegation hereinabove as if fully set
forth herein.

261. Section 349(a) of New York General Business Law provides consumer protection
by declaring as unlawful “deceptive acts and practices in the conduct of any business, trade or
commerce or in the furnishing of any service in this state.” Columbia, in presenting itself as an
institution of higher learning for students to attend in exchange for payment of tuition and having
policies appropriate for such institution, is engaged in consumer oriented conduct. The
“consumers” here are Columbia undergraduate and graduate students, which is a significant
percentage of the population.

262. Columbia’s Student Policies and Procedures on Discrimination and Harassment

state, among other things:

Columbia University is committed to providing a learning, living, and
working environment free from discrimination and harassment and to fostering a
nurturing and vibrant community founded upon the fundamental dignity and
worth of all of its members. The University does not tolerate discrimination or
harassment on the basis of membership in a Protected Class, and it provides
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students who believe that they have been the subject of discrimination or
harassment with mechanisms for seeking redress. Nothing in this policy shall
abridge academic freedom or the University’s educational mission. All members
of the University community are expected to adhere to the applicable policies, to
cooperate with the procedures for responding to complaints of discrimination and
harassment, and to report conduct or behavior they believe to be in violation of
these policies to EOAA. Management and supervisory personnel have a duty to
act; they are responsible for taking reasonable and necessary action to prevent
discrimination and harassment and for responding promptly and thoroughly to any
such claims. University officers who learn of an allegation of gender-based
misconduct, discrimination, or harassment have a duty to report the allegation to
EOAA or Student Services for Gender-Based and Sexual Misconduct. All
students are protected from retaliation for filing a complaint or assisting in an
investigation under these policies. Appropriate disciplinary action may be taken
against any student or employee who violates these policies. (Emphasis added.)

263. According to Columbia’s Gender-Based Misconduct Policies for Students:

Columbia University, Barnard College, and Teachers College are committed to
providing a learning environment free from gender-based discrimination and
harassment. As such, the University does not tolerate any kind of gender-based
discrimination or harassment, which includes sexual assault, sexual harassment,
and gender-based harassment. The University community is committed to
fostering a healthy and safe environment in which every member of the
community can realize her or his fullest potential.

Gender-based misconduct is a serious concern on college campuses throughout
the country. To address this problem, the University provides educational and
preventive programs, services for individuals who have been impacted by gender-
based and sexual misconduct, and accessible, prompt, and equitable methods of
investigation and resolution.

Students who believe they have been subjected to gender-based discrimination or
harassment are encouraged to report these incidents. Upon receiving a report, the
University will respond promptly, equitably, and thoroughly. In addition, the
University will take steps to prevent the recurrence of the discrimination or
harassment and correct its effects, if appropriate. (Emphasis added.)

264. According to Columbia University’s Confidentiality, Privacy, & Non-Retaliation
Policy:

The University will make all reasonable efforts to maintain the confidentiality and
privacy of parties involved in gender-based misconduct investigations, restricting
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information to those with a legitimate need to know. Individuals participating in
an investigation, proceeding, or hearing are encouraged to maintain the privacy of
the process in order to assist the office in conducting a thorough, fair, and
accurate investigation. Individuals are also encouraged to seek appropriate
administrative support on-campus. Strictly confidential on-campus resources
include counseling services, medical care providers, the Rape Crisis/Anti-
Violence Support Center, and clergy members. All other University
administrators, such as faculty and advising staff, cannot promise strict
confidentiality but can provide private support. (Emphasis added.)

265. Columbia has engaged in the following acts or practices that are deceptive or
misleading in a material way, or committed deceptive acts or practices, which were aimed at the
consumer public at large, that were a representation or omission likely to mislead a reasonable
consumer acting reasonably under the circumstances:

a. by causing Paul Nungesser to believe that Columbia would follow
its policies, copies of which were provided to Paul and are also available on
Columbia’s Internet website; and

b. by causing Paul to believe that if he paid tuition and fees to

Columbia, that Columbia would uphold its obligations, covenants and warranties

to Paul described in its policies.

266. Columbia had no intention of following its own policies and procedures when it
condoned a hostile educational environment by knowingly permitting Columbia student
Sulkowicz and Defendants Bollinger, Kessler, Vu-Daniel, and Hirsch to engage in prolonged
gender-based harassment and misconduct as to Paul based on what Columbia had determined
after investigation to be untrue allegations, permitted that gender-based harassment and
misconduct in the school’s programs or activities with actual knowledge of, a deliberate
indifference to, and an apparent approval of said gender-based harassment and misconduct, and

allowed Paul to be effectively denied equal access to Columbia’s resources and opportunities.
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267. Columbia’s stated policies and procedures, together with its violations thereof
only with respect to Paul as a male and the male accused of sexual assault demonstrates
Columbia’s deceptive practices with respect to male students and male accused of sexual
misconduct at Columbia.

268. Based on the foregoing, Columbia engaged in unfair or deceptive trade practices
in violation of Section 349(a) of the General Business Law.

269. As aresult of Columbia’s deceptive acts and practices, Paul sustained tremendous
damages, including, without limitation, emotional distress, psychological damages, loss of
educational and athletic opportunities, economic injuries and other direct and consequential
damages. As a result of the foregoing, Paul is entitled to damages in an amount to be determined
at trial, plus prejudgment interest, attorneys’ fees, expenses, costs and disbursements.

AS AND FOR THE NINTH CAUSE OF ACTION
(Intentional Infliction of Emotional Distress Against All Defendants)

270. Paul repeats and re-alleges each and every allegation hereinabove as if fully set
forth herein.

271. Based on the foregoing facts and circumstances, Defendants intentionally
discriminated against Paul when it condoned a hostile educational environment by knowingly
permitting Columbia student Sulkowicz and Defendants Bollinger, Kessler, Vu-Daniel and
Hirsch to engage in prolonged gender-based harassment and misconduct as to Paul based on
what Columbia had determined after investigation to be untrue allegations, permitted that sexual
and gender-based harassment and misconduct in the school’s programs or activities with actual
knowledge of, a deliberate indifference to, and an apparent approval of said gender-based
harassment and misconduct, and allowed Paul to be effectively denied equal access to

Columbia’s resources and opportunities.



272. The above actions and inactions by Defendants, detailed above, were so
outrageous and utterly intolerable that they caused mental anguish and severe psychological and
emotional distress to Paul, as well as physical harm, financial loss, humiliation, loss of reputation
and other damages.

273. As a direct and proximate result of the above conduct, Paul sustained substantial
damages, including, without limitation, emotional distress, loss of educational and athletic
opportunities, economic injuries and other direct and consequential damages. As a result of the
foregoing, Paul is entitled to damages in an amount to be determined at trial, plus prejudgment
interest, attorneys’ fees, expenses, costs and disbursements.

PRAYER FOR RELIEF

WHEREFORE, Plaintiff Paul respectfully prays the Court for Judgment as follows:

(i) on the first cause of action for violation of Title IX of the Education
Amendments of 1972, a judgment against Columbia awarding Paul: (i)
damages in an amount to be determined at trial, including, without limitation,
damages to physical well-being, emotional and psychological damages,
damages to reputation, past and future economic losses, loss of educational and
athletic opportunities, and loss of future career prospects, plus prejudgment
interest, attorneys’ fees, expenses, costs and disbursements, as a result of the
hostile educational environment in violation of Title IX, and (ii) a declaratory
judgment pursuant to 28 U.S.C. § 2201, that Columbia has intentionally
discriminated against Paul as a male victim of gender-based harassment, sexual
harassment and gender-based misconduct and as a falsely accused male student
by condoning and creating a hostile educational environment due to knowingly
permitting Columbia student Sulkowicz and Defendants Bollinger, Kessler,
Vu-Daniels and Hirsch to engage in prolonged gender-based harassment,
sexual harassment, and gender-based misconduct as to Paul and permitting that
gender-based harassment, sexual harassment, and gender-based misconduct in
the school’s programs or activities with actual knowledge of, a deliberate
indifference to and an apparent approval of said gender-based harassment,
sexual harassment, and gender-based misconduct, with the consequence that
Paul has been effectively denied equal access to Columbia’s resources and
opportunities, thereby undermining and detracting from Paul’s educational
experience;



(i)

(iif)

(iv)

on the second cause of action for violation of New York Executive Law
Section 296(4), a judgment against Columbia awarding Paul: (i) damages in an
amount to be determined at trial, including, without limitation, damages to
physical well-being, emotional and psychological damages, damages to
reputation, past and future economic losses, loss of educational and athletic
opportunities, and loss of future career prospects, plus prejudgment interest,
attorneys’ fees, expenses, costs and disbursements, as a result of hostile
educational environment in violation of New York Executive Law Section
296(4), and (ii) a declaratory judgment pursuant to 28 U.S.C. § 2201, that
Columbia has intentionally discriminated against Paul on the basis of his male
sex by condoning a hostile educational environment due to knowingly
permitting Columbia student Sulkowicz and Defendants Bollinger, Kessler,
Vu-Daniels and Defendant Hirsch to engage in prolonged gender-based
harassment, sexual harassment, and gender-based misconduct as to Paul and
permitting that gender-based harassment, sexual harassment, and gender-based
misconduct in the school’s programs or activities with actual knowledge of, a
deliberate indifference to and an apparent approval of said gender-based
harassment, sexual harassment, and gender-based misconduct, with the
consequence that Paul has been effectively denied equal access to Defendant
Columbia’s resources and opportunities, thereby undermining and detracting
from Paul’s educational experience;

on the third cause of action for violation of New York Executive Law Section
296(6), a judgment against Defendant Bollinger awarding Paul: (i) damages in
an amount to be determined at trial, including, without limitation, damages to
physical well-being, emotional and psychological damages, damages to
reputation, past and future economic losses, loss of educational and athletic
opportunities, and loss of future career prospects, plus prejudgment interest,
attorneys’ fees, expenses, costs and disbursements, as a result of the hostile
educational environment in violation of New York Executive Law Section
296(6), and (ii) a declaratory judgment pursuant to 28 U.S.C. § 2201, that
Defendant Bollinger aided, abetted, incited, compelled and/or coerced
Columbia’s gender-based discrimination and harassment against Paul;

on the fourth cause of action for violation of New York Executive Law Section
296(6), a judgment against Defendant Kessler awarding Paul: (i) damages in an
amount to be determined at trial, including, without limitation, damages to
physical well-being, emotional and psychological damages, damages to
reputation, past and future economic losses, loss of educational and athletic
opportunities, and loss of future career prospects, plus prejudgment interest,
attorneys’ fees, expenses, costs and disbursements, as a result of the hostile
educational environment in violation of New York Executive Law Section
296(6), and (iii) a declaratory judgment pursuant to 28 U.S.C. § 2201, that
Defendant Kessler aided, abetted, incited, compelled and/or coerced
Columbia’s gender-based discrimination and harassment against Paul;
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)

(vi)

(vii)

(viii)

(ix)

on the fifth cause of action for violation of New York Executive Law Section
296(6), a judgment against Defendant Vu-Daniels awarding Paul: (i) damages
in an amount to be determined at trial, including, without limitation, damages
to physical well-being, emotional and psychological damages, damages to
reputation, past and future economic losses, loss of educational and athletic
opportunities, and loss of future career prospects, plus prejudgment interest,
attorneys’ fees, expenses, costs and disbursements, as a result of the hostile
educational environment in violation of New York Executive Law Section
296(6), and (iii) a declaratory judgment pursuant to 28 U.S.C. § 2201, that
Defendant Vu-Daniels aided, abetted, incited, compelled and/or coerced
Columbia’s gender-based discrimination and harassment against Paul;

on the sixth cause of action for violation of New York Executive Law Section
296(6), a judgment against Defendant Hirsch awarding Paul: (i) damages in an
amount to be determined at trial, including, without limitation, damages to
physical well-being, emotional and psychological damages, damages to
reputation, past and future economic losses, loss of educational and athletic
opportunities, and loss of future career prospects, plus prejudgment interest,
attorneys’ fees, expenses, costs and disbursements, as a result of the hostile
educational environment in violation of New York Executive Law Section
296(6), and (iii) a declaratory judgment pursuant to 28 U.S.C. § 2201, that
Defendant Hirsch aided, abetted, incited, compelled and/or coerced Columbia’s
gender-based discrimination and harassment against Paul;

on the seventh cause of action for breach of contract, a judgment against
Columbia awarding Paul damages in an amount to be determined at trial,
including, without limitation, damages to past and future economic losses, loss
of educational and athletic opportunities, and loss of future career prospects, as
well as consequential damages to physical well-being, emotional and
psychological damages, damages to reputation, plus prejudgment interest,
attorneys’ fees, expenses, costs and disbursements;

on the eighth cause of action under Section 349(a) of the New York General
Business Law, a judgment against Columbia awarding Paul: (i) damages in an
amount to be determined at trial, including, without limitation, damages to
physical well-being, emotional and psychological damages, damages to
reputation, past and future economic losses, loss of educational and athletic
opportunities, and loss of future career prospects, plus prejudgment interest,
attorneys’ fees, expenses, costs and disbursements that subjected Paul to a
hostile educational environment in violation of Section 349(a) of the New York
General Business Law;

on the ninth cause of action for intentional infliction of emotional distress, a
judgment against Columbia and Defendants Kessler, Vu-Daniels and Hirsch
awarding Paul damages in an amount to be determined at trial, including,
without limitation, damages to physical well-being, emotional and
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psychological damages, damages to reputation, past and future economic
losses, loss of educational and athletic opportunities, and loss of future career
prospects, plus prejudgment interest, attorneys’ fees, expenses, costs and

disbursements;

(x) awarding Paul against Columbia and the other Defendants such other and
further relief as the Court deems just, equitable and proper.

Dated: New York, New York
April 25,2016

NESENOFF & MILTENBERG, LLP
Attorneys for Plaintiff Paul Nungesser

By: % Q. %ﬂfu, 8@@
Andrew T. Miltenberg, Esq. (AM 7006)
Philip A. Byler, Esq. (PB 1234)
Jeffrey Berkowitz (JB 4753)
363 Seventh Avenue, Fifth Floor
New York, New York 10001
(212) 736-4500
pbyler@nmllplaw.com
amiltenberg@nmllplaw.com
jberkowitz@nmllplaw.com
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